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НОМАСЕ ТО THE PRESIDENT ОЕ INDIA 





We record our deep sense of sorrow of the sudden demise of Dr, Zakir 
Hussain, the third President of India. The election of Dr. Zakir Hussain to the 
Presidentship of India was regarded as a demonstration of the principle of 
secularism. Dr. Husain was more a scholar and an educationist than a poli- 
tician. In his sudden death, India has definitely become poorer. 
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prd ur ae" | Editorial. 


We congratulate the people of West Bengal for thier magnificent victory 
` at the February Polls for Constitution of the West Bengal State Legislativa 
Assembly. The spectacular success of the United Front is, to every student ОЁ 
Constitutional law, an-unmistakable verdict- of- thé people àgaiüst the undemo- 
cratic and unconstitutional dismissal- of -the Couücil of Ministers headed by 
"Mr. Ajay Kumar Mukherjee, the -pretended -power of the Governor to dismiss 
а. Council of Ministers without. an adverse- vote in the Legislative Assembly, 
the abuse of powers- of the-President of India under Article 356 of the Cons- 
‘titution against a-State-on. the -Partisan report of a Govérnor, the partisan 
attitude, of the Union Government in refusing to: refer the question of the Gover- 
'nors-powers to direct.a State Council of -Ministets for agreeing to a meeting 
of the.Legislative Assembly on a-particuler date- as dictated by the Governor 
although six- months have not elapsed since its last session to the Supreme Court 
and. the- unconstitutional and- partisan "act- in removing the speaker of the 
Legislative Assembly from his office; by suspending the. provisions of Second 
Proviso to Artiole- 179(c). -of the Constitution for thé Speaker Mr. Bijay Banerjee's 
historic ruling.on the powers and privileges-of thé State Legislative Assembly 
vis-a-vis. those of. the Governor under’ the Constitütión. "The verdict of the elec- 
ioraté has. also been -directed-against the-judgment-of his Lordship the Hon’ble 
Mr. Justice. B. C; Mitra-of. the Calcutta” High Court upholding the claim of the 
Governor .to have. unfettered powers under Article" 164(1) of the Constitution 
to.dismiss.a Council. of. Ministers without -a` legislative sanction. Thé people 
of West: Bengal rose to: the occasion: to -reaffirm their faith in the voice’ of the 
Supreme Court. of India about the-Constitutional position of the Governors. and 
the President -brilliantly expressed-through- Chief Justice Bijan Kumar Mukherjea 
in-the. case of Rai Sahib Ram-Jawaya-Kapoor and othérs-vs.-The State of Punjab 
(AIR. 1955. S.C. .549) апа Chief Justice Meher Chand- Mahajan in the case of 
P- Joseph John-vs.-State -of-Travancore-Cochin (AIR: 1955 S.C. 160) in the 
following words respectively:— T>- 7-77 . 750€ j | 
--."Tn- India, as-in-England, the executive has to act subject to the Control 
of the Legislative ; but-in what way is this control exercised by the Legislature ? 
Under -Article-53(1) of- our Constitution, the éxecutive ‘power of the Union 15 
vested-in-the President but under Article 75:there-is to-be a Council of Minis- 
ters--with the Prime Minister at the head to ‘aid and advise the President in 
the ‘exercise of his functions. “The President has thus been made a formal 
or constitutional: head of the executive and the real executive powers are vested 
inthe Ministers or the'Cabinet. ~~ 77 7 ^ ^ —— 7 | 
> -The-same provisions obtain’ in regard to the Government ‘of States ; the 
Governor or the Rajpramukh, as the case may be, occupies the position of the 
head of the executive in the state but it is virtually the council of Ministers 
in each state that -carries on the executive Government. In the Indian Cons- 
titution; therefore, we have the same system of parliamentary executive as in 
Enpland and thé Council of Ministers consisting, asit does, of the members of 
the legislature is; Нке the -British Cabinet, 8 hyphen which joins, a buckle 
which fastens the legislative part of the state to the executive post".—Per В. K. 
Mukherjea’ C.J. (AIR, 1955. SC. 549 at Page 556. ` `` ` ae 
~ “fis an elementary principle of democratic Government prevailing in 
England: and adopted in our Constitution that the Rajpramukh or the Governor 
as head of the state is in such matters ‘merely a~Constitutional “head “and he is 


bound to accept the advice of his Ministers” (Рег М 
SC. 160 at Page 165). ters” (Per M. C. Mahajan, C.J. AIR 1955 


- It is high time that the ruling party at the Centre accepts the verdict 
of the people of West Bengal as conclusive over the matters in issue and come 
forward without any hesitation for amendment of the Constitution to -incorporate 
-the people's verdict over these issues in the constitution itseif. | € 
PE 9. - €^ "e М 

The administrative relations between the Union. and the States have been 
-brought to the fore by the Government of Kerala headed by-Chief Minister Mr. 
E. M. S. Namboodripad. Mr. Namboodripad was, however, illadvised to con- 
cede the Centre’s right to send the Central Reserve palice Force to the- states 
with prior consent of the state concerned. The. Central Reserve -police Force 
appears to be an illegal organisation created by the Union Government and as 
such every State Government has a right to punish the members of this. illegal 
force and drive them away from the state. State Governments are duty bound 
under the Constitution to protect the libérties of the people guaránteed under 
Articles 20, 21 and 22 of the Constitütion in case the members of the Central 
Reserve Police Force encroach upon their liberties in any.manner whatsoever 
assuming powers under any law of the land. This force. is maintained under 
the Central Reservé Police Force’ Act, 1949 but the said Act is ultravires the 


military law "and are not part of the Civil administration. Article 33 of the 

Constititioi has also made a distinction between “armed force” and "forces 
charged with the maintenance of public order" without separately mentioning 
*apny-óther armed force”, the former coming under Entry No. 2 of List I which 
includes “any other armed forces” and the latter coming under Eitries 1 and 2 of 
List IT of the Seventh Schedule. The C:R.P.F. Act is, therefore, ultravires the 
powers of thé central Legislature and as such invalid and inoperative and such 
an ultravires piece of legislation cannot also be saved as "existing Jaw” or "law. 
inforce" ander Article 372 of thé Constitution. Even if it be assumed, though 
not legally tenable, that the said Act was intravires the powers of the Central 
Legislature, still it is invalid and inoperative under the constitution of India 
being in contravention of the provisions of Articles 154, 245 and 246 read with 
Article 372 of the Constitution. S. I. Corporation vs. Board of Revenue (AIR 
1964 S.C. 207).` Vareed-vs.-stafe of T.C. (AIR 1956 SC). The ‘states of Kerala” 
and West Bengal and other States where Central Reserve Police Force_have 
been: posted have now three courses open to them: (1) to ask the’ President to 
refer the matter under Article 143 of thé Constitution to the ‘Supreme Court 
for its opinion (2) to ‘institute a proceeding under Article 131(g) of the Consti- ` 


tution in the Supreme Court ог (3 hend and есше the membe 
to apprehend rs 
of the сана Reserve Police Жыл. the ordi н de iade 
concerned for illegal possession of arms and interference with the duti 

^ . * . а . uti th 
State Police Force. In the existing circumstances and atmosphere, p last 
course appears to be the safest and easiest for the states to adopt. 


. We extend our hearty welcome to Mr. Justice Durgadas Basu of the Calcutta 
High Court on his appointment as the Dean of de Faculty of Law of the 
Calcutta University. Mr. Justice Basu needs no introduction to our readers. 
A Jurist of international repute, he rose from a very humble beginning to the 
pinnacle of fame and his new role as the Dean of this Faculty will be a source 
of joy and pride to the teachers and the students. 
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We extend our heartfelt felicitations to Mr. Anil Kumar Sen on his appoint- 
ment as a Judge of the Calcutta High Court. Born in a distinguished family. 
with a legal tradition, Mr. Anil Kumar Sen was enrolled as an Advocate in 
the Calcutta High Court in 1948 and had his training under late Mr. Justice 
Gopendra Nath Das and Mr. Noni Coomar Chakravorty. Mr. Sen had a substan- 
tial practice and made his mark in the bar for soundness of knowledge, bold 
advocacy and pleasant manners. His sincerity and forth-rightness earned him, 
the admiration, confidence and goodwill of the clientle, profession and the Bench. 
A few months before his elevation to the Bench, Mr. Sen joined as a Lecturer of 
the Calcutta University College of Law but his career as a Teacher of law had 
to come to an end because of his new assignment in the Bench and the teachers 
and students of the college will pleasantly and delightfully miss his presence 
amongst them. It is indeed a loss to the college adequately compensated and 
the institution justly feels proud and honoured at his elevation, We have 
mo doubt that his contribution to law as a Judge will reach newer heights and 
serve the students of law as before. 


Our hearty felicitations now go to Mr. Chittatosh Mookherjee on his ap- 
pointment as a Judge at the Calcutta High Court. Grandson of Sir Ashutosh 
and son of Mr. Ramaprosad, Mr. Chittatosh Mookherjee after having a brilliant 
academic career joined the Calcutta High Court Bar as an Advocate and 
immediately made his, mark. His powerful advocacy, legal accumen and above 
all his pleasing manners endeared him to one and all at the Bar and the Bench 
and his clientele felt absolutely secure in his able hands. As a professor of the 
Calcutta University College of Law, he set up a very high standard worth to 
be emulated and this institution will definitely be poorer on his departure from 
it. The loss to the students of this college, a vast number of litigants of this 
state and the members of the Bar will, however, be adequately compensated 
we are sure, by his contribution from the Bench. Sir Ashutosh gave us this Uni- 
versity apart from his memorable judgments from the Bench. Mr. Ramaprosad 
Mookherjee has been following the footsteps of his father but Mr. Chittatosh 
Mookherjee, we are sure, will spare no pains to outshine his illustrious grand- 
father and father and we shall be eager to have from his lips and pen those 
precious gems which every student of law jealously craves for. With tremen- 
dous fund of good wishes behind him, let Mr. Justice Chittatosh Mookherjee 
move on to the pinnacle of success in his new career. 


The Indian Constitution Through Ametican Eyes 


When India has undertaken .to adopt a 
written Constitution, it was quite natural to sup- 
pose that she would draw largely. from .the 
Constitution of the. United States which - has 
been said to be the model.of all written Consti- 
tutions which have seen the light after. the year 
1787. In fact, India. has borrowed. from the 
Constitution of the United States .and the 
Preamble, as Pandit Nehru has recently said at 
Washington, has a. striking flavour of the 
American Declaration of Independence: Thus, 
said the Prime Minister! : 

“You will. recognize in these words (the 
Preamble to the Indian Constitution) that I have 
quoted an echo of. the great voices. of the 
founders of your Republic. - You will see that, 
though India may speak to you with a voice 
that you may not. immediately recognize, of 
that may perhaps appear somewhat alien. to you, 
yet in that voice, there is a strong. resemblance 
to what you have often heard before. 

Like you we shall be а republic based on 
federal principle, which is an outstanding con- 
tribution of-the founders of this great republic 
с... We have placed in the. forefront of our 
Constitution those- fundamental human rights to 
which all men who love liberty, equality and 
progress aspire—the freedom’ of the individual 
the equality of man, and the Rule of Law. 

But though the framers of the Indian Consti- 
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. Mr. Justice D. Basu of the Calcutta 
ody High Court: 

tution.have borrowed from the American Cons- 

titution, a review of the work as a whole will 

show that they have- borrowed from the latter 
only .the. skeleton, while the limbs and tissues 
have been engrafted from elsewhere. It is no 
secret that the Indian Constitution is a ‘Borrow- 
ed' Constitution, drawing from all sources and 
precedents available at the time of its framing ; 
as a member of the Drafting Committee has 
said, the Indian Constitution is a “beautiful 
patchwork", prepared after “ransacking all the 
known Constitutions from the three continents.” 

The result is obvious, viz., that we cannot 
get the impress of any single source upon the 
face of the Indian Constitution. The object of 
this article is to show that though the Indian 

Constitution has followed the 'outline of the 

American Constitution in having a Bil of 

Rights, a division of powers between the Union 

and’ the States and a Supreme Court to adjudi- 

cate thereupon, the framers of the Indian Con- 
stitution have departed from several fundamen- 
tal principles and concepts underlying the 

Constitution of the United States; so much so, 

that if a copy of the Indian Constitution be 

placed in the hands of an average American, 
he would readily disown anything in the Indian 

Constitution as American in its origin. Ап at- 

tempt will be made in this article to bring out 

the fundamental points of difference between 
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the American and Indian Constitutions, with 


reference to-the Articles of the Draft Constitu- . 


tion of India which have already been agreed 
to by the Constituent Assembly, at the А 
reading of the Draft. 


NATURE OF THE CONSTITUTION 
An American, indeed, must rub hig eyes just 
ag he comes across a copy of the Constitution 


af India, for he had до idea that a соо г 


could be so-big‘and sofull- -~ - 
| While the American Constitution, even to- 
gether with ‘all its amendments, consists of some 


2! 


7,000. words or so, and, as Bryce said, “may be. 


read aloud in twenty- -three minutes”, the Indian 
Constitution itself contains no less than 315 
articles -and 8 Schedules, covering. over 200 


pages, ‘and there is no doubt that when it would - 
finally emerge from the Constituent Assembly, 5 


the number of its Provisions would mow a sub- 
stantial increase. - 


T would have dies childish tó E to this 


difference -in bulk;. had. it not been due -tô 
fundamenta] difference іп: principles. -- For -the 
Indian Constitution, it is riot а niatter of mere 
accident, As I shall show, it is the result, inter 
alia, of а deliberate. difference - of attitude - to- 
wards ‘the Judiciary. ~~ 

As James Béck has: said! the "Tubs of the 
American Constitution" exercised. wonderful 'self- 
restraint- їй framing the instrument; they were 
éontented to lay down only the conclusions of 
their deliberations; the о fundamental principles of 
governance, е 

“Never for а moment did they forget that 
what they were making was the fundamental 
law, "and not an ordinary statute law for the con- 
duct Qf every-day ‘administration ; so it. was un- 
necessary to exhaust matters of detail. 


“АС constitution, to .contain- an accurate. de- 
ай of -all the sub-divisions of.which its great 
powers will- admit, and. of all the means by 
which they may. be carried into execution, would 
partake’ of the . prolixity of a legal code, and 
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could scarcely. be, embraced by the human 
hand.” 

_ The fatheis of the ‘American Constitution had 
the wisdom to realise that to anticipate all 
future contingencies-in the life of the body poli- 
tic and to provide for each of them in the organic 
law, was to hazard the impossible, In the words 
of Chief Justice Marshall, the Constitution. 

“Wag intended to endure for ages to come 

and cofsequéntly to be adapted to the various 
hises of hümian affairs, То have prescribed 
the means by which Government should in all 
future times execute its powers would have been 
to change entirely the character of the instrument 
and to give it the properties of a legal code. It 
would have been an unwise attempt to provide 
by immutable rules for exigencies which, if-fore- 
seen at all, must have been foreseen’ dimly; and 
can best be provided as they occur”. : 
. So, the fathers of the American Constitution 
simply outlined the powers of the three organs of 
Government, . the "Legislature, the Exécutive 
and the. Jüdiciary - and: their - relation -inter-se, 
leaving it to lagislation, usage, and, above all, 
judicial interpretation, to adapt the” Constitution 
to. ue changing conditions of national life, --~ 

The. Indian Constitution, on the other hand, 
shall have the distinction of being the largest 
written Constitution ‘of a free country so far 
known to thé world.’ ..I would ascribe this firstly, 
to thé fact that the framers of the Indian Consti- 
tution had their political training undez the Gov- 
erùment of India Act, 1935, which in its original 
shape, contained as may as 321 sections and. 10 
Schedules. Of course, there has-been some 
adverse criticism to the effect that in framing 
the Constitution of Independent India, its authors 
should have imitated’ the instrument which -was 
devised: to rule them by. an imperialist’ power. 
But though there may be some truth in this:critic- 
ism, it is. hardly. possible to ignore: the limitations. 
of human thought, the inertia which is produced 
by a particular habit which-has grown over.& . 
length: of. time. Since the Act. of 1919; the 
people of India had been accustomed to detailed 
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codes for their governance. Though they had 
smarted under some of these provisions, they had 
seen that it is possible to devise a code for the con- 
duct of the State as for the individual; ; though it 
may not be possible | to anticipate all contingen- 
cies it is possible to minimise the scope for change 
and uncertainty, by reducing into writing as 
much as possible. So, the authors of ‘the Indian 
Constitution have not only retained in their 


Constitution, those portions of the Government - 


of India Act, 1935, which have been found to 
work well and to which the people may be said 
to have been accustomed (just as the framers of 
the American Constitution adopted much from 
the : pre-existing State - Constitution), but have 
added “to them commendable features from 
other - “Constitutions. Thus there are entire Chap- 
ters in the Indian Constitution which are foreign 
. fo the American, for example, the Chapters on 
the Directive Principles of State Policy ; Ser- 
vices under thé Union and the Síaté; Special 
Provisions relating" to Minorities’; and the ela- 
borate provisions relating to emergencies which 
are taken: moy from the Government. of India 
Act, 1935. : 


2. OF . Goürse, “the Indian Constitution would 
have beén much shorter, had it proposed to lay 
down only the Constitution of the Union,- leav- 
ing ‘the State Constitutions’ outside its ambit, as 
the Constitution of the United States has done. 
Bnt all is not due to that. What І mean is the 
plenitude of words and the codification of results 
which _have ‘been arrived - -at by judicial decision, 
not only in the United States; but also in the 
other countries from whose political systems, thé 
framers of. the Indian Constitution have drawn, 
Let us take an instance to the point: ' 
- "The Constitution of the United States sim- 
ply empowered | Congress "to declare war". 
(Art: I, s. 8 (ID) It did not say "what, if any, 
‘would be the extra legislative powers of Congress 
to effectively prosecute “the war that might be 
declared by it. Nobody would deny at this day 
that extraordinary legislative and executive power 
must be possessed by any State to carry on a 


modern "warfare which. is best described by the 
épithet ‘totalitarian’. But the United States can 
ill-afford to lose a totalitarian war because her 
Constitution was silent about the means for pro- 
secution of a war. It is the Supreme Court 
which has supplied the deficiency by holding that 
the power to ‘declare’ war includes that powes 
to ‘wage’ war’ and to “prosecute it by all means 
and in any manner in which war may be legi- 
timately prosecuted” ; as well as to take meas- 
ures to prevent its renewal and to remedy the 


Р evils arising from the war.’ 


The Constitution of India seeks to achieve 
the same: result, but more effectively, by em- 


- powering the Union Parliament not only to legis- 


late. generally with respect to “War” (Entry 14 
of List Т), but also with respect to— 

“The defence of the territory of India and 
Of every part thereof and generally all prepara- 
tion for defence, as well as all such acts às may 
be conducive in times of war to its successful 
prosecution and after its termination to effective 
demobilisation” (Entry I, of List D. 
^ Tt is certainly wise to embody the experi- 
ence of other countries to "writing, to eliminate 
doubt and uncertainty but for the present aim 
at exhaustiveness and the change in scale that 
cannot escape the attention of a reader of the 
American Constitution. “Thus, while the Ame- 
тісар Constitution ‘sought to “effect the division 
of legislative powers between the Union and the 
States by 18 clauses (Article I, section 8) pro- 
viding what Congress might do, and three clau- 
ses forbidding what the States might not do 
(Article: І, section 10) to which have been èn- 
grafted the residuary clause (10th Amendment), 
the Indian Constitution seeks to do this business 
by means of about & dozen of articles and threé 
Legislative. Lists, having а strength ‘of over 200 
entries or items of power. And this ideal of 
exhaustiveness is, as I have already said, the 
lesson that the fathers of the Indian Constitu- 
tion haye derived from the framers of the Gov- 
erngent of India Act, 1935. ш 

But, good or. bad, that makes a fundamental 
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departure from the American: View of a law of 
the Constitutio? and. transforms the Indian 
Constitution into what an American would call 
a “legal code.’ 


Provision for Amendment. 

From the standpoint _of amendment, the 
American Constitution is -traditionally known 
as rigid and conservative. As I have said be- 
fore, the authors of the American Constitution 
never forgot that they were laying down the 
‘fundamental law’, and so they held as a natural 
corollary that the fundamental law should not 

be left to be changed in the same manner as an 
` ordinary law of the Legislaturé set up by the 
Constitution itself; The arrangement that they 
were prescribing for the land was intended to 
be permanent ("to.endüre for ages") and could 


not be exposed to the. mercy of ‘a moméntary: 


gust of Parliamentary opinion.’ 
concern that.— 

“the great instrument should not, - through 
the excess of party- passion or the temporary 
caprices of fleeting generations, speedily become 
a mere ‘scrap of paper," 

So they prescribed an extraordinary. proce- 
dure for constitutional amendment. О? the 
two modes prescribed (Article V), one only has 
so far been tried since 1789, viz., a proposal by 
а 2/3 vote in each House of Congress and a 
ratification thereof by 3/4 of the States, either 
through their Legislatures or through Conven- 
tions. ert | 

Evidently, the above provision for amend- 
ment has placed the control in the hands of the 
minority, so that either one more than 1 /3 of 
the members of either House of Congress or the 
Legislatures of one more than 1/4 of the States 
or “1/40 -of the people living in sparsely set- 
tled States"; are able to prevent an amendment 
demand by. the rest of the people. The diffi- 
culty of the process of amendment prescribed 
by the: American Constitution is amply illus- 
trated by the fact that, barring the. first ten 
amendments (1791) which. may be. treated as 


It was their 


parts of the original constitution, there have 
been not more than 11 other amendments dur- 
ing the course of 160 years, and even then hardly 
any basic alteration has been made in the fun- 
damental principles of the ‘Constitution by 
these amendments. More striking is.the fate of 
a constitutiona] amendment on a progressive 
subject like prohibition of child labour; А pro- 
posal for amendment to empower Congress to 
regulate employment of children was duly 
passed by both Houses of Congress in 1924, but 
till -now the amendment has not received the 
ratification of the requisite number of States; 
even though the. Supreme Court has acknow- 
ledged the need of the measure? and 11-18 not 
possible for Congressional legislation -to effect 
the reform as regards the entire field of indus- ` 
try, for Congress's power, under the: Constitu- 
tion- аѕ it stands, is limited only to ‘inter-State 
commerce’. "Thus, notwithstanding-the pressing 
heed for. reform, it has not been possible to have 
the desired amendment ; there is thus no restric- 
tior upon- employment. of children in industries 
engaged in inter-State Commerce while, it is un- 
lawful in other industries which may be label- 
led. by the Supreme Court under the phrase 
‘intra-State’. . The - position is - anomalous no 
doubt. 


- This does not mean that the American Con- 
stitution is static and immutable. - On. the other 
hand, American writers claim it—to be an 
elastic instrument. “This elasticity is due to the 
fact that the Constitution has said so little and 
in so wisely chosen laconic expressions, leaving 
it to the men of succeeding generations whose 
duty it-would be to apply them to- particular 
cases, the power to adapt them to the constant 
changes of time, without formally—altering the 
letters of the Constitution. Of course, the Con- 
stitution itself -did not expressly vest in the 
Judges“ the power or duty of surreptitiously 
altering the Constitution. What the framers of 
the Constitution did was to vest the ‘judicial 


function" in the Supreme Court, and certainly . 


the interpretation of the laws is the proper func- 
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tion- of the Judges? ; and of laws the fundamen 
tal law is the constitution. (Article VI, section 
2). From.this provision, the Supreme Court 
early“ assumed the power of declaring a statute 
to be unconstitutional and invalid, if it was re- 
pugnant to any provision of the Constitution ; 
and soon did they assume the power of ‘adapt- 
ing’ the text of the Constitution to changed cir- 
cumstances” as a рагі of their duty of inter- 
preting the Constitution. 


And: the Supreme Court has performed .this 
self-imposed task in a manner and to an extent 
undreamt of by the fathers of the Constitution, 
by touching with their magic wand such 
unassuming words in the Constitution as— 
‘general welfare" (Article I, section 8 (D); Neces- 
sary and proper’ (Article -I, section 8 (18); 
‘commerce’ (Article I, section 8 (3); ‘post- 
offices and. post-roads' (Article I, section 8 (7)). 
The Constitution was silent as to- many matters 
obviously because those matters were not known 
or foreseen at the time when that instrument was 
drawn up. The Court has -assumed that the 
authors of the Constitution would have included 
these matters in the Constitution had they fore- 
seen their existence or importance, and thus the 
Constitution has been sought to be made up-to- 
date, without any formal change in its text. 
Thus, the Judiciary has allowed the Union— 

(а) to.-assume control: over banking, under 
the authority to regulate ‘commerce™.; 

(b) to-enact social security measures such as 
for unemployment and old age pension, under 
the power to tax and to provide for "ihe general 
welfare.” 

In the — ВИР the above task, the 
Court does not profess to alter the Constitution ; 
it only seeks to apply it to changed circumstan- 
ces, assuming that the Constitution was в intended 
to endure for all times. 

“ Thus, interpreting the - ‘Commerce’ clause 
(Article I, section 8 (3)), the шше Court has 
said— 

“The Constitution has not Кайры. The 
power -is. the same, But it operates to-day upon 


modes of inter-State commerce then unknown 
to the fathers, and it will operate with equal 
force upon any new modes of such commerce 
which the future may develòp”.® 

And in another case, it said— 


“The powers granted . . Bre not confined 

to the instrumentalities of commerce, or the 
postal service known or in use when the Con- 
sütution was adopted, but they keep pace with 
the progress of the country, and adapt them- 
selves to the new developments of time and cir- 
cumstances. They extend from. the horse with 
its rider to the state coach, from the sailing ves- 
Sel to the steamboat, from the coach and the 
steamboat to the railroad, and from the railroad 
to the: telegraph, as the new agencies are suc- 
cessively. brought into use to meet the demands 
of increasing population and wealth.’ 
-. The Indian Constitution,.on the other hand, 
seeks to combine flexibility with a written Con- 
stitution. To be brief, it is partly rigid, but 
largely flexible. 

- Before discussing the provisions of the Indian 
Constitution relating to amendment, I would 
like to point out the philosophy working in the 
mind of its authors, which has been so beauti- 
fully expressed by Pandit Nehru.” 

“While we want this Constitution to be as 
solid and’ permanent ds we can make it, there 
ig no permanence in Constitutions. There should 
be a certain flexibility; If we make anything 
rigid. and ‘permanent, you stop the nation’s 
growth, the growth of a living, vital, organic 
people 

While we who are assembled here undoubt- 
edly represent the people of India, nevertheless, 
it can be said quite. truthfully when a new House 
is elected-in terms ої this Constitution and every 
adult has a right to vote, the House that emer- 
ges then will certainly be fully- representative of 
every section of the Indian people and it is right 
that that House should have an easy opportunity 
to make such changes as it wants to. 

In алу event, we could not make this Con- 
stitution so rigid that it cannot be adapted to 


6; 


changing conditions. When the world is in 
turmoil and we are passing through a very. swift 
period of transition, what we may do to-day may- 
not be wholly capable to-morrow. oe oe А 


Do we not’ find, in the: -above, an echo of 
Jefférson's philosophy which did not commend 


itself to-the members of the Convention of 1787 ` 


but which .is undoubtedly gaining ground in the 
United States of to-day, in the movement for 
revision. of the Bele. Constitutions ? 22 _ Jefferson 
wrote !. 

` “Some men‘ fook" at Constitutions with sanc- 
timonious reverence and deem them like the Arc 
of the Covenant, too sacred to be touched. 
They ascribe to men of the preceding age a 
wisdom more than human, and suppose „what 
they did to be beyond amendment 
І am certainly not an advocate for frequent and 
untried changes in laws’ and Constitutions...... 
But I know also that laws and institutions must 
go hand in hand with the progress of the human 
mind. As that becomes more developed, moré 
enlightened, as new discoveries are madé, new 
truths disclosed, and manner and ‘opinions 
change with the change of. circumstances, insti- 
tutions must advance also, and keep pace with 
the times. ..... Each generation is as indepen- 
dent as the one preceding, as that was of all 
which had gone before. ‘Tt had then, like them, 
a- right to choose’ for itself the form of Govern“ 
ment it believes most ‘promotive of its own hap- 
piness ;- consequently, to accommodate to the 
circumstances in which it finds itself, that re- 
ceived from its predecessors, and it.is for the 
peace апа: good of mankind, that a solemn op- 
portunity of doing this....should be provided 
by the Constitution ; or that it can be handed 
on with periodical repairs, from generation to 

"Thus; in the Indian Constitution— 

55 There is no unamendable clause, corres- 
ponding. to the clause (Article V) of the Amen 
can Constitution which says— 

“No State, without its consent, shall be de- 
prived of its-equal suffrage in the Senate”. - The 
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equal representation of every State in the Senate 
is the bedrock of the federal system in the United 
States Constitution.- By the above clause, that 
provision is removed from the power of amend- 
ment, so as to make- the Union “indestructible”; 
for no State, while remaining within the Union, 
will sign its death warrant. 


But no provision of the Constitution i is made 
unalterable:by the process .of amendment pres- 
cribed by the Constitution. So, even the Union 
of India is not indissoluble, if the Legislatures 
of any succeeding generation demand it.to be 
changed for some other form of polity. ` 


Gi) While the. American Constitution fe` 


quires concurrence of 3 Já of the States to 
amend апу provision of the Constitution, the 
Indian Constitution requires the concurrence of 
only 1/2 of the State “Legislatures, and that in 
respect of amendment of a limited number of 
provisions only, such as: (a) Allocation of sub- 
jects between the Union and the States ; (b) Re- 
presentation « of the States in Parliament ; (c) the 
Supreme Court and the High Courts ; @ Elec- 
tion of the President ; (е) Executive powers of 
the- Union and the States; (f) the article relat- 
ing to the amendment of the Constitution itself. 
` -The above provisions may be amended by a 


two-thirds majority of each House of Parlia- 
ment, followed bya ‘ratification by the Legisla- 


tures-of not less than 1/2 of the States. To this 
extent, the Indian Constitution follows the 
American precedent though, of course, in part. 
The fundamental of the Constitution cannot be 
changed by the Union Parliament in the ordi- 
nary procedure of legislation ; it requires the 
concurrence of a majority of State Legislatures 
as well. But the provision is 1688 ' stringent and 
more practicable. 

(iii) There are a number of matters in res- 
pect of which Parliament may ‘change the pro- 
visions of the Constitution by a simple majority 
of the Union Parliament, in the ordinary pro- 
cess of legislation. By the terms of the Consti- 
iution ‘itself, these changes or alterations shall 
not. be. treated as ‘amendments’ of the Constitu- 


x 
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tion. within the meaning. of the-articlé relating 

to "ameidment. (Article 304). In relation to 

these matters, the Constitution may be said to 

bo ‘completely flexible and the Union Parliament 

‘Shall have— Constituent’ powers .at par with its 
legislative competence, рар 

' _ These are inter alia,— Е 

(ау Creation: ‘of new ‘States ог. reconstitution 


‘of c existing States. -ОГ alteration of their boundaries - 


[Article 4 Q” j 

(b) Creation of a Législature- or Council of 
Advisers in the Centrally Administered States, 
Le. the States-in Part II (Article 213)—- _ 

‚ (с) Altering the composition or abolition of 
Upper Chambers in the States (Article 150). . 

- (d) Extending the term of .the House of the 
People (Article 6802), Proviso), and of the State 
Legislatures (Article 151) during в Po 
or Emergency.” И TA 

(е). Citizenship. : : 

. (Qv) Amendments | "dang i tó other ‘matters, 
e.g. the entire ‘Chapter relating to. Fundamental 
Rights, may be made by the Union Parliament 
alone, ie. without concurrence of "(the States, 
The only difference in this case from ordinary 
legislation is the requirement of а special majo- 
rity, viz. that the amendment must be passed by 
a majority of not less than 2/3 of the. members 
present and voting. in each House of Parliament, 
provided that such majority is also a majority 
of the total, membership of the respective 


Houses. As compared with the American me- ` 


thod of Amendment, this is not: stringent at all. 
,. it is clear from the above, that owing to the 
greater ease of formally amending the Consti- 
tution in India, the need for having in the 
Courts а -‘safety-valve’ for progress, as іп 
America, will be effectively reduced. i 

'. “The great cause of. revolutions,”. A 
Macaulay observed, "is this, that while nations 
move onward, Constitutions -stand still" - . 

‹ Had the American Constitution rested where 
ifs authors. had left it, certainly the great chan- 
ges that have been called for in ‘its working, 
owing to the vast changes in the, national: and 


` international background, could be effected by 
“nothing. short of a revolution or more than one 
of them. This revolution has been averted, and 


remarkable longivity has been “ensured to the 
Constitution. (second iu this respect only to the 
Swiss Constitution of 1874) only by the assump- 


tion by the American Supreme Court of the 


self-imposed task of acting as the safety-valve. 
Ihe. action of the Supreme Court has indeed 
been so far-reaching and extensive that the 
letters of the. American Constitution have be- 
come nearly as unreal as the unwritten Consti- ` 
tution. of England. А foreigner шау say, to- 
day, .of -the American Constitution, what 
Begehot said of the English Constitution : 

“Where nothing is what it seems or seems 
what it is.’ Thus,— 

. (а). According to the Constitution, the Fede- 
sal Government was granted only 17 items of 
enumerated powers while the residue was left 
to the States in such a manner as led Tooque- 
ville to observe (in 1835) that in the United 
States, “Government by the Centre was the ex- 
ception, while Government by the States was 
the rule",' But by a judicial expansion of fede- 
ral powers, the position has just come to be the 
reverse. . As an American writer” shows: 

; “During the past 10 years (1936-46), the 
United States Supreme Court has removed sub- 
stantially all restrictions (upon national power) 
that previously existed, so that the scope of 
national authority has become а question of 
Government policy, and has substantially ceased 
fo be one of. constitutional law”. 

. (b) The economic system envisaged by the 
Constitution in 1787 was one of free enterprise 
and competition ; but the very operation of un- 
fettered competition produced abuses which, 
called for social control of industry and busi- 
ness and -this has been possible because of the 
approval of the Judiciary to legislation which 
could not have been imagined by the fathers of 
the Constitution, and so could not be support- 
ed by the letters of the Comnstitution,—as the 
Supreme. Court itself had held in its earlier deci- 
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sions, "Thus, it is that debo has become 
‘possible in. the -United States, to control-harm- 
ful combinations and monopolies ;* іо fix- mini- 
mum, wages" and. maximum.-hours of work,“ 
and to regulate employment of child labour in 
industries ; to legalise trade. unions and collec- 


tive bargaining ;? to restrict. harmful methods-of ` 


competition by.fixing minimum prices.®_ -. 

.. Апа yet.to effect these revolutionary chan- 
‘ges, no alteration in the letters of the Constitu- 
tion has. been necessary, and an American. may 
with reverence touch the instrument and.say,— 
"this is the .gift of our-forefathers. which has re- 
sisted the washings of time and -tide, for over 
one ара а half century... - - 

-No .such sanctity..is claimed. for the Didian 
Constitution even by its-authors. From. -the 
wide diversity .of topics included in it, the com- 
parative ease of. amendment Бу. the legislative 
process, and the. unsettled . conditions . amidst 
which it will have 118. birth,—it. would -hardly be 
pessimistic. to. apprehend that even though -the 
entire .structure may. not-be.-subjected to апу 
revolutionary .change, ‘there-will.certainly follow, 
ere -long .after its. commencement, such changes 
in its parts аё it will soon -become a -business 
for historians and -antiquarians, to find out.the 
text of the. constitution of 1949, intact.." Of 
course, by such. changes, the Constitution will 
conform to the. wishes of the. people’s represen- 
tatives ; but that begs. the. fundamental question 
whether the Constitution. should,.like an ordi- 
nary .statute, vary with the, ‘caprice of. the 
waves’,—with every .change іп. Ше party “in 
power in the. Legislature. 

- Here is the: fundamental difference in out- 
look between the American and Indian Consti- 
tutions. 

Chief Tustice Marshall, who decided Mar- 
bury v. Madison” would certainly. have said that 
the Indiari Constitution, which leaves the entire 
Chapter.of its; Fundamental Rights to the will 
of a Parliamentary majority, defeats the very 
object of a written Constitution : 
~. “The ONG ‘of the Legislature are defined 


a 


.paramount law, - 


and limited ; and- that these limits may hot be: 


mistaken or-forgotten, the Constitution is writ- 
; The Constitution is either a superior, 
unchangeable -by ordinary 
means, ог it is on-a level with ordinary legis- 
lative acts, and, like other acts, is alterable when 

the Legislature shall ‘please іо alter it;.:..if ` 


the-latter part be true, then: written Constitutions 


are- absurd- attempts- on the part of the people 
to limit a powe in its own nature наре," 
Judicial Sipa sth + 

The-foregoing discussion ee "us to a ыш 
more - fundamental- characteristic. of- American 
Constitutional law, namely -Judicial Supremacy 
though, Judges -of-the Supreme- Court would 
blush -at this-expression: - I-use-it in -opposition 
to- Parliamentary Supremacy,- which -charac- 
terises the English Constitution. ` m euh 

Of course, some degree óf-pre-eminence is 
bound.to -belong to-any-Judiciary under a writ- 
ten Constitution which-possesses the- power -tò 
declare- any- law- as-invalid which is-repugnant 
to-the Constitution: - This- power - will--also- be- 
long- to the -Supreme -Court- of- India which is 
vested with the final power. of interpretation of 
the- Constitution--(Art. 110), but- it^ will hardly 
command-the supremacy. which is possessed -by 
the American Supreme Court, by reason of cer- 
tain- special circumstances- which -would not -fol- 
low from the Indian Constitution.- -- ‘ 
- These-are—- - -- GM 

- (i) The. Supreme Court. of the United States 
is not only thé safety valve, (as we have already 
seen) but is also the-‘balance-wheel’ of the-Ame- 
rican - Constitution. It holds the balance be- 
tween- all the. possible contending- parties—the 
States and the Union; the-individual and the 
Government ;- the Executive and. the. Legislature 
and.só on. Owing to the difficulty of obtaining, 
an amendment -of- the- Constitution,- ће: people 
must, therefore of -necessity have to look up to 
the-Supreme Court for. relief, whenever any ‘ad- 
justment or modification of the existing system, 
is needed, in view of a change of circumstances; 
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Thus, the key to any social -progress has been- 


placed at the hands. of the Supreme Court: - 
In most cases, the Court has . responded. to 
the situation wonderfully.. Thus—, . 


(а) The same Court which in 1937, had de- 


clared the interception of telephonic messages by 
Government. agents to collect information as un- 
constitutional". by reason of contravention of the 
Fourth Amendment, upheld it as.valid? in. 1942, 


under the pressure of a totalitarian war,—re-. 


versing its earlier decision. . 
(b) The same Court, which had "uds war 


(1917). upheld the drastic Espionage Act"— ` 


refused in time of pease (1930), to prohibit by 
injunction a кү vilification of public officers 
by a newspaper.™ 


(c) Even іп. 1925, the Court was fum in dts. 


‚ view that the salaries. of federal judges could пої 
be taxed,” if they were to remain 'perfectly and 
completely independent’. But how easily did 


they fail to appreciate their previous decision :*. 


"To subject them (Judges) to a general (ах. 


is merely to recognize. that Judges are also citi-. 
zens, and that their particular function in gov-. 


ernment does not generate an immunity from 
sharing with their fellow citizens. the material 


burden of the government whose .Copstitution., 


and laws they are charged with .administering”.” 

(d) In 1869, the Court came to, the conclu- 
sion that insurance was not. a fit subject for 
national regulation", even though as.early as 
1819 it'had elected banking for the same pur- 
pose®, It persisted in that view as regards in- 
surance”, even in 1913; but in 1944, it realised 
that insurance,had assumed national importance 
and thus opened the door! for national legisla- 
tion", even though Congress itself had never 
attempted to Iegislate on this ud for over 
' 150 years. 

But in the entire sphere of social сай; 
the conservatism оѓ the judges has made them 
slow to’ acknowledgé: inevitable social changes, 
and constitutional amendment not being possible, 
it has not been possible to carry: out the desired 


reform over the head of the- judges as in. 


2 


England*. . 


і 


pero 
The result has been -that the intro- 
duction of the principles of social-justice which 
had -long been established in other advanced 
countries, has. been retarded in the United States, 
though ultimately the Supreme Court has given 
way .to the irresistible trend of social forces 
which have an international impact. Thus it is 
that in the United States almost every measure 
of social reform. has to гета on the waiting 
list for some indefinite period-and the Legisla- 
ture has to repeat -its experiments with iresh 
enactments until it chances to receive the appro- 
val of some-sympathetic- Bench. 

-For instance:— - 

@ Аз -late аз. 1936,- the Court could not 
uphold the competence of the States to fix mini- 
mum wages in industries“. But in 1937, it cor- 
rected itself to hold that the fixing of minimum 
wages was indispensable to ensure to the emplo- 
yees “the minimum шен of health and 
right ушр”, - 

- (i)-Prior to. 1917, . similarly, it failed to 
appreciate the necessity of fixing- by the State of 
maximum hours of work in factories etc., in the 
interest of the health of workers‘, - 


(iii) In 1908, it failed to appreciate the pro- 
priety of collective bargaining and held that tbe 
workers could not have a right to join a union 
as it interfered with the right of the employer 
to hire and fire“ but in 1937, it upheld the vali- 
dity of the Wagner Act which forbids the employ- 
er to interfére with trade unions and the right 
of the workers to join them“, ° 


(iv) Not. until. 1941 could it appreciate the 
need for regulation of child labour", and not 
until 1910, the need for restriction of ‘unreaso- 
nable? combination”. 


But notwithstanding all this making and un- 
making of laws, all this wonderful jugglery over 
words and all this play of currents and cross- 
currents. of decisions, the American Supreme 
Court says, with a judicial modesty : 

“The ultimate touchstone of constitutionality 
is the Çonstitution itself and not what we have 








Chief Justice Hughes T ly observed. . : 
“We have ‘already shown that: constitutional 


amendment will be a much easier affair in India. 


than in the United States. Hence, the supreme 
Court of India shall hàve no pre-eminence on 
this &core. | Мог will the Supreme Court be the 


balance wheel as. between, the. States, and the. 
Union, in the American sense; for, as we shall. 


presently see, there shall be placed in the hands 


of the Union Parliament the power. to turn the, 
balance in favour of the. Union, not only. In: 


emergencies, but also in- ‘normal. times as. regards 
matters where national interest is concerned. 
An American cannot, therefore, find in the Indian 
Constitution— 

“аз indestructible Union of. indestructible 
States”. 

Of course, "вог long. as ‘the. ‘legislative Lists 
remain unimpaired, it will be the duty of the 
Indian judiciary to see that neither Legislature” 
transgresses the limits imposed by, | the. Lists upon 
their. respective competence ; but it will be possis. 
ble: by the Union. Parliament to assume powers 


- included in the. State, List, іп circumstances. 


which we shall presently see. 

Ga By far the greatest cause of judicial pre- 
eminence in the United States is the principle’ 
of judicial review by virtue of which the Court 
has, apart from its power of invalidating а ‘sta- 
tute.on the ground that the Legislature in ques- 
tión "has exceeded its constitutional power to 
lagislate relating to. that subject, the power’ to 
pronounce a law as good or ‘bad, according to 
its: owir opinion. This-power, the Courts derive 
from what is known as’ the ‘due- process’ clause 
of the American ‘Constitution:: 


і 
“No person shall...... be deprived of life, 


liberty or property, without due process of law” 
(Fifth '& Fourteenth Amendments). 
Under the above clause, the American .judi- 
ciary claims: to'declare a law as bad, if it js. not 


in accord with 'due process’, -even though: the, 
legislation: may: -be- within: the competence of the' 


Legislature concerned: The‘ Constitution; hows, 
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ever, does not define ‘due process of law’, and: 
the Court, taking advantage of.that, have given 
it such a liberal interpretation according to the 
facts ‘of each case, as to enable itself.to invali-- 
date laws which may be supposed to -offend 
against the: ‘spirit of the Constitution’. Thus- 
the Supreme Court itself has failed..to-define it- 
with scientific precision. in any case. 

. In Hovey-Vs.-Elliot?, the Supreme Court ap-- 
proved of Daniel. Webster's argument in the: 
Dartmouth case! that 'due-process'—. . - - 

."]s the: process: of: law- which. hears: еы it 
condemns, which .proceeds. upon enquiry, and 
renders judgment only after trial. Its meaning 
is. that every citizen shall hold his life, liberty and- 
property and immunities under the. protection. of 
the general rules. which govern society.” 

In a later case”, -the Court said-—. - 

“Ву due. process.of law is meant -one wich: 
following.the forms.of.law, is.appropriate to. 
the. case-and.just to the.parties to be affected. 
It must be pursued, in the. ordinary -modes -pres- 
cribed. by law, it must be adapted to-the. end -to 
be attained, and. whenever. it is necessary‘ for. the 
protection. of. the .parties,.it must give them -an 
opportunity to be heard -respecting the justness 
of the judgment sought. The clause, therefore, 
means that. there.can be no .proceeding. against 
life; liberty’ or property which may: result. in 
deprivation: of-either, without»the- observance:of 
those. general rules established in our-system of 
jurisprudence for. the: жану of. ERIE rights". = 

In the -result,. 

- “Everything ‘which. may pass under the: ‘form. 
of an enactment is not, therefore, to: be consi-. 
dered the.law of the апа”, . 

, Under this-.power,. thus, the American Judi-. 
ciary claims to. nullify any’ legislation,.. which 
may be otherwise valid, on the ground. that ' 
there is something which seems to be drbitrary 
to the Bench of. Judges, which.try the particular, 
case in relation to which. the statute comes to- 
court. Thus, ће Court has.invalidated— . : 

(a) A statute. which: did. not secure. reason- 
able time’ and opportunity to secure a. counsel: 


*for «the preparation -of. defence -in - a- criminal 
case™, 

m (b) A 'statute,. as. a -result -of -which:such an 
irreparable: injury. might result, :pending judicial 
review, .as would’ render ша -remedies 
afforded®,. `` -. 


„(cY A ‘statute - Which а rere to 
-send their children: only.to. public :schools®; ` 

(d). A ‘statute.which has” the ‘practical’ effect 
of. denying access: to the- Courts”. 

-(e) -À statute -Which :seeks:to ‘divest one. adi 
:zen .of property for the.benefit of another, :with 
-or ‘without compensation, where “no public : :in- 
‘terest is'inVolved?, > 


- As- I-hàve already said, while the American 
constitutional system “is- characterised 'by judicial 
supremacy, the English system is characterised 
“by the supremacy of Parliament. “It would be 
-uséfultto mark the: difference :in -logic: underly- 
ing the*:two:systems before we..proceed Moo 
ser underlying . the: Indiàn ‘Constitution. f 

“The différence; in-short, is "as “to “who shail 

ids "the: arbiter of ‘the -rights"of the ‘citizen, ‘the 
Legislature or ‘the ‘Judiciary. “The American 
_ view is that it is not possible: to’ trust the Legis? 
lature in: this matter. If tlie Legislature's power 
ds left "unbridled, there would be no - -safeguard 
*to-the- -бїйгей against" 'Þbađlaws. ` 

+: «Jf either body i$ ‘to «possess uncontrolled 
omnipotence, it -should be reposed i їп “the "Court 
-rather than in Coñgress”™. 

“In fact;.the- fathers -of the American Cons- 
titution had .an inherent dread for tyranny.of 
. the»Legislature, : and „the fact- that -the i principle 


"of^judicial review still survives testifies- to the 
- fact that, ће: American .people, im general, .still 
„writes an 


share ih -that- apprehensio, 
"American-writer,— 
""The:restraining power of the Judiciary does ` 
` not manifestiits chief worth in:the few cases in 
which the Legislature bas-gone beyond the lines 
that niark "the ‘limits. of discretion. ;Rather we 
‘shall ‘find vtts--chief- worth in making vocal.and 
‘audible - the-»àdeals ` that’. might- otherwise be 
silenced, in giving them continuity of life. and 


„Thus 





expression, in: guiding 3 a reting ‘choice with- 
in-the limits-where-choice ranges. : This function 
should: preserve to the ‘Courts the power that 
-now?belongs-to:them, if only the -power is exer- 
cised with insight into social values, and with 
suppleness :of- adaptation .to y changing social 


' needs?™, 


Тһе “English: system of Parliamentary 
-sovereignty or supremacy, on the other hand, 
means that there are no legal limits to the power 


-of :Рагіатепё to make any laws whatsoever. 


„Оп: the. ong and there : are no limits to legisla- 





any bounds", 
Ати Һе words ‘of Blackstone —"Tt can, in 


‘short, do- everything. that. is not naturally i 
sible”. : ) | A , 
‘Nor: :arè. the .Соогіѕз. entitled to question the 


goodness өг wisdom of any measüre passed by 


Parliament, -It.was,:of course, asserted by Coke 
that— — "^ ^ 
“When .an -Act-of Parliament is against 
common .right. and-reason: or repugnant or im- 
possible, the Common Law will control it”. 
' This .was, in fact,.an assertion of the right 


. of judicial review.” But the attempt was nipped. 
:in-the bud by the Judges themselves in 1870, by 


laying down— 

"Acts of. Parliament, are ays of the land, 
and we do hot sit as a Court of Appeal against 
Parliament” ` 

“As ‘May observes—- 

“The constitution has assigned no limits to 
the authority of Parliament over all matters and 
persons: within 4ts:jürisdiction. A law may be 
unjust тада contrary to the principles of sound 
.góvernment: :But:Parliament is not cantrolled 
-in its discretion: and when it errs, its- errors can 
"be. Corrected. by itself", 


de 


There is also a sure corrective at the next 


election or even by. way of a popular resistance, 


ff it is. “grossly _ shocking to the- fundamental 
‘ideas of English e So, ав as Lilie Stephen 
putit—. -- yl 

“Tf a. а decided. that -all blue-eyed 
babies should be murdered, the preservation- of 
all blue eyed babies. would; be ilegal; but legis- 
lators must go mad beforé they could pus such 
а law.” -_ i à d pes з 

In England, therefore, -it isi ; tlie peóple'é те- 
prêsentatives who are to say how far the rights 
of the individual should go 'and; how far they 
should be curtailed in the collective ‘interests, ac- 
cording to the exigencies of the time. According 
to-Englishmen, a small body of appointed per- 
sons-have mo more. wisdom or competence to 
. determine the goodness of laws than ‘the numer- 


; 008 body of the- nation’s representatives as- 


sembled in Parliament” ii И: : й> 


-English -writers, thus, criticise the Або 
principis of ‘judicial review and judicial ‘veto’ 
“on the following grounds, inter alia: 2. : 

(a).Th6 Court, under the American. systém, 
"exists as a third Chamber; superimposed over 
the Legislature. As Brooks Adamas”, puts it, 
the Supreme Court of the United States— 

“has assumed under a somewhat thin dis- 
guise the position of an upper chamber which, 
, though, it could not originate, could- absolutely 
.veto most ‘statutes touching the use or protection 
of property, for the administration of modern 
American society now hinges 'on this “doctrine of 


judicial dispensation ...... . 


- Under the cloak of ‘пе process’, „һе Supreme 
“Court questions— А 


“the advisability of the- ша its. essen- 
-tial justice, its conformity to the 'rule. of reason'. 
In -whatever legal dress: such. decisions „аге 
‘clothed, they are, in fact, political decisions"** 
| . According to the English view, if the Legis- 
lature makes bad láws, it is for е people-to 
overthrow ‘them, “not for the Courts to legislate. 
Even Chief Justice Holmes of the United States 


-or similar-terms `of political philosophy. . 
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- Supreme - Court- held: this up as his personal 
views . OX 
- “The'people has the right. to ‘make. its own M 
mistakes, and it i$ not the business of the pourt 
either to sundo what the Legislatures have“ done 
or what they have neglected to: do”. 3 


(b)-Tbe ` Tüdges, - according to the English 
view, àre not: competent. ‘to sit upo the wisdom 
of modern legislation: | Outside thé'sphere of the , 


maintenance of the federal distribution of power. 
. between the Union and the States (which is 168. . 2 


legitimate ~ functión)—the, American. Suptemé->, ». 
- Court: bas- -taken upon е the task of adjudi- 
cating upon matters, which in the ‘final analysis 
belong to the province of social philosophy; eco 

: nomic theory, and the like, upon which a law 
er cannot.have the final вау; `- 


“What is a 'contract','or а eoniblnatión i in 
ТАТИ of trade: ог. ‘property’: are, only ‘in 8 


‘very.ndarrow sense of the terms, egal questions. 


Jf.narrowly construed, they would: often тешз 
“the legislation -and the Courts,- to absurdity . . 

“So the Courts, have to expand the festa aus 
; process’, ‘unreasonable search and seizures’, or 


"zie; liberty or-property?, till they acquire the 


wide and indefinable' character of ‘natural rights” 
Once 
this is done, the decisions of the Courts lose 
their narrow and-respectable authority, and be- 
come .a’ sort ‘of -political casuistry .;. s -3 

There is no reason to believe that a law- 
yer, a$ such, is any better ‘judge of the advis- 


Í ability of legislation regulating the hours of lab- 
our in fáctories* ; the use oft private houses as 
" cigar ' factoriés" than any other. man of equal 


intelligence and ‘probity. There is, on the coh- 
trary, somé reason ‘to bélieve that the ‘lawyer is 
less fit to pronounce on such matters, for his 


"training makes him. unduly conservative of ‘vest- 
ed: interests "which have had ‘the sanction of . 
‘law, a 


Specially, in йе: matter of industrial rela- 


‘tions, an average, Judge finds it usually difficult 
Чо grasp a point of view alien from: what he has ` 


- known, in his- ‘limited experience: DON UR А 
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Е Jt is. not American Judges alone who sùffer the protection -of civil- liberty, the English critics 
from "this “shortcoming. ‘It is -a natural short- urge. As Brogan- remarks *— 
coming of every human. -being - me hence of с “That ‘civil liberties’ are safer in the United 
| Ет 'of “all. countries: >., , States thain i in Englànd' i$, at any rate, not obvi- 
“We may у. to-see things as. objectively gs -Ous, yet the English Courts do not pretend to 
.We please. "None the-less, we can: never see them overrule Parliamentary supremacy - when it 
“with” any eyes except our отп”, ~ v. c limits freedom; Parliament can do what it likes 
`a This; as Tasks’ ventures to remark— э with -its own, -inclüding- private liberty. . The 
ту The majofity: “of “the “United States guarantee is political not legal, but it'1s as effec- 
а. "Gourt, n: Coppage V. Kansas? had no tive the legal guarantee of the American system". 
T knoWledge Why ' open shop' is the controlling - In fine,. while the ‘system ‘of Judicial Review 
factor i in low: : standards of labour.- . `` is y founded on the apprehension that the Legis- 
^ GD- Similarly, the “House of Lords in the lature, with a .strong party backing, may not be 
тағ Ма1ё“ ease e"Afiad no experience ОЁ the Сол- free from bias in passing laws which may be 
а ‘under which trade unions must work. ` unwholesonie for- the coüntry as a whole, the 
advocates. of Parliamentary supremacy argue 
85 ure ety pieds cite: have that Judges themselves may not be without bias 
thus- -a ШШШ of men are apt to pos сү or prejudice on: the Шен paor заш and 
“a ‘beneficial measure which 18 demanded by the. Dis that the safeguard ышы улпа коо epe 
"májority э “thé: ‘people, EN: tarices d judicial ation, lies. in. the system of representative or 
opposition to, democratic measurés in ‘the United | Parliamentary, government. - 


. The Indian’: attitude to the question can be 
Statés, have already been } given in the foregoing 4 
pages.” In the Ww ords of Justice Holmes, ` best explained: in the words of Pandit Nehru in 


?, Һе Constituent Assembly : 


"Judges, cominonly, re elderly men, end , .. "We honour our Jüdges withi limits. But 


a Hore Hesiodo ш шуш "no Judgé, no Supreme Court, can make itself з 
third” Chamber.‘ No- Supreme Court, no Judi- 


Which. they are 1 not accustomed,.and which. dis- 
ciary, can stand in judgment over the sovereign 


` turbs repose of mind, than to fall iù love with 
novelties™. .. ' will of Parliament, representing thé will of the 
@ On the other - шай. the very fact that entire comunity. It can pull'up that sovereign 
-legislation of a: new.or-progressive type may will, if it goes wrong, but, in the ultimate ana- 
‘meet with disapproval of. ће Supreme Court ‘lysis; where the future of the community is con- 
- leads to a widespread refusal to obey it even, be- ‘cerned; ño Judiciary can come in the way. 
. fore its--validity is. challenged "by any: party in "But we: must respect the - Judiciary, the 
Court. “The result is chaos and шу even Supreme Court and other’ High Courts of the 
“in critical times. ^a - ~~ - "land ás checks, as wise people whose duty it is 
Nothing “is more likely. to”. engender disres- ^to see that in à moment of passion and in a 
ресі -Tor law: ‘than the -perception that experi- "moineat" of excitement even the ` representatives 
. tent’ which: have -behind -them a vast body of 'of"the people do not go wrong as they might. 
experience, and have proved acceptable to а ‘In the judicial àtmiosphere of the Courts, they 
"legislative :assemibly, can be prohibited by а should: sée to it that nothing is done that may be 
“Court on purely technical grounds which will al- — agàinst the Constitution, that may be against the 
“most” ‘always be found ‘to conceal a dislike for - good of the country, ‘that may be against equity 
'the-substance of the experiment’ prohibited’™. _in the’ larger sense of the term. : 
^ (©) ‘Nor is-Judicial-Review. indispensable for `c- ."Thetefore, “if sucha thing occurs, they should 


> 1 
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draw- attention to that fact, but it is obvious that a ‘Constitution: is the same as that applicable to 
no Court of Jaw and no system of Judiciary can other documents and statutes", 


function іп the nature of a third House .of cor- Мог will the Indian Courts have any busi- 
rection. So within these limitations, it is highly ness to refer to any ideals underlying the Cons- 
important that the Judiciary should function. titution, apart from its letters. It is to be noted 


Ultimately, the fact remains that the Legislature that though some ideali are laid down in the 
must be supreme-and must.not be interfered Chapter on Directives, it is expressly laid down 
with by the Courts of Law in such measures aS that these directives: are meant for the State as | 
social reform. - referring to the Government. and Legislatures, 
Indeed, otherwise, you: ive aie proceed- and not for the Courts, nor are they enforceable 
ings adopted. One is, of course, actual change in the Courts. — Y vi 
of the Constitution. The other is, as we have Above all, the -very root of judicial review 
Seen in countries across the seas, that the Exe- has been cut away by omitting the words 'due 
„cutive which is the appointing authority of the ^ process of law’ and instead, using the words 
Judiciary begins to appoint Judges of its own “established by law”, in article 15 of the Draft 
-liking to see that it gets decisions in its own ' Constitution. It would, -therefore, be open to 
favour". That is not a very good approach tO Parliament to enact any law taking away life 
the question either". — - or liberty, subject, of course, to provisions al ' 
So, the - Indian Constitution cuts the уіаийігеайу laid down in the Constitution (e.g. article 
media between.the American system of judicial 15-A)-; but the Court shall have not in its hands 
supremacy and the English system of Parlia- апу indefinite or undefinable residuum of power 
'mentary supremacy. Though ' the.Indian Judi- ^ to.invalidate a law on the ground that its sub- 
‘ciary will.be able to sit upon the-competency of stance does not appeal.to the -Court as just. 
the Union and State Legislatures, and to declare. Similarly, as regards the right of property 
-a law. as unconstitutional if the Legislature con- though the Indian ‘Constitution declares that 
cerned transgresses its legislative power as out- every citizen shall have the right to acquire, hold 
.lined by the Constitution, the Judiciary shal and dispose. of property, article 24 of the Draft 
‘have no power to review the wisdom of any says— 


-legislative policy. ' The ultimate supremacy in *No person shall be deprived of bis property 
tiatters of policy will thus belong to Parliament. save by authority of law". 
The Indian Supreme Court may be-the guardian So, it will be' open to Parliament to pass а 


-of the-Constitution, but it will be the guardian ‘law transferring the property of one citizen to 
of the text of' the Constitution and not of its another and it would be perfectly valid, though 
supposed spirit, if any, as has been asserted in the American Court would at once nullify it. 
«some American .cases; Nor would it lie in -the power of the Indian Judi- 
‘ In India, the English principles of interpre- ciary to nullify the wishes of the Legislature if 
station have been so far adopted in interpreting it passes:a law making it compulsory for parents 
sthe Government of India Act, 1935, and in all -to send their children to public schools only 
probability, these will be applied in interpreting (see ante, as to. the contrary position in the 
“the new Constitution, viz., that the Courts must United States). 
-be guided by the language of intention of its Further, the Indian Constitution has taken 
'framers from the language of the instrument it- away substantial power . from the hands of the 
self without any concern for the motives under- Judiciary by expressly giving the "Police 
lying any provision. The rule>of construction Powers’ to the Legislatures’ by the several 
applicable to.the construction of the words of clauses in article 13, relating to—other funda- 
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mental rights. In the United States: it-is. à: 


vogue doctrine invented by the Judiciary, -and - 


much authority is deducted from it. by the 
Courts, to lean this side or that, to pronounce 
upon the merits of. legislative acts”. But. the 
clauses of the aboye article of the Indian Cons- 


titution define the powers of the Legislatures to- 
* restirct the generality _ of the fundamental. rights- 


declared by the Constitution. 
It is clear, therefore, that though the dius 


Constitution has adopted fundamental rights,- 


following the Constitution of the United States, 
the role of the Judiciary as the guardian of these 
rights will be little.. Above all, it will be witb- 
in the power of the Executive of India, to 
proclaim an Emergency so as to enable the 
Legislature and Executive to override any of the 
freedoms embodied. in -article 13 of the Draft 
Constiuttion during: the continuance of such 
proclamation, and the enforcement of other 
fundamental rights through Court may also be 
suspended by Executive action. There is no 
provision in the Constitution of the United States 


for suspension of the fundamental rights includ-- 


ed in the 1st ten amendments, except that article 
l, section 9 (2) authorises Congress to Suspe 
the privilege of habeas corpus— 

"in cases of rebellion or invasion, when the 
public safety may require it”. 

It is striking to observe-tbat-the only instance 
of such legislative suspension of habeas corpus 
is to be found only during the Civil War, and 
at the same time to observe that the action of 


Congress to suspend the. writ in India which 


was outside the theatre of war, was nullified by 
the Court*. In the United States, even though 
the Legislature is empowered to 'suspend the 
writ of habeas corpus during invasion or rebel- 
lion, the power is claimed -by the Courts to have 
the final say whether there' has been such an 
invasion or rebellion as may require the suspen- 
sion-in the interest of "public safety". 

In the Indian’ Constitution, not only is the 


content of *Emergency" much wider than that of . 


rebellion or invasion, the Courts have been de- 


prived. of any power-to question whether circum- 
stances -exist in order to justify the proclamat.on 
of ‘emergency’ by the Executive”, 

These provisions, together with the case of 
amending the Fundamental rights may well lead 
an Ашегїсал to observe that the Fundamental 
rights of the Indian Constitution are not 'funda- 
mental' nor are they intended to be so. At any 
rate, the Judiciary derives little strength from 
such enumeration of fundamental rights, in com- 
parison with the State of affairs in the United 
States. 

Gü) There is another peculiar feature of the 
American constitutional system which gives tho 
Judiciary a pre-eminence in relation to the Le- 
gislature: "While the Judiciary can nullify Acts 
of the Legislature, the Legislature cannot over- 
ride a judicial decision. This is due to the strict 
application of the Theory of Separation of 
Powers in the American Constitution. The 
Constitution vests the legislative power in the 
Congress (article 1, section 1); ‘the executive’ 
power in the President (article 11, section 1) and 
the ‘judicial’ power in the Supreme Court (arti- 
cle 111, section 1). 

From this, it is held in the United States 
that the Legislature cannot perform a ‘judicial’ 
act as the Judiciary also cannot perform a ‘legis- 
lative’ act. So the ‘Legislature can make laws 
but cannot pass judgments, Hence, Congress 
cannot override judicial decisions by retrospec- 
tive legislation, which would be the same thing 
as performing a 90 act. As Cooley ех- 
plains? : 

"Legislative action cannot be made to retro- 
aci upon past controversies and to reverse deci- 
sions which the Court in the exercise of their 
undoubted authority have made...this would 
not only be the exercise of judicial power, but 
it would be its exercise in the most objectionable 
and offensive form, since the Legislature would 
in effect sit as a Court of review to which parties 
might appeal when dissatisfied with the rulings 
of the Court. 

Hence nothing short of an amendment of 
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а 


the Constitution сап avoid the undesirable: 


effects "of Сап unpopular’ decision relating _ to a. 
even though it might. 


constitutional- question®, 
have been pronounced by a bare majority of one 


and even ‘though it is not supported. as a sound. 


decision by- subséquent judicial opinion, 


“A suggestion has, of course, been. sometimes 
made in the Untied States that a Supreme Court. 
decision nullifying a law as ` unconstitutional 
should be capable ‘of being ‘superseded by Con- 


gress; if-the law is ié-enacted by а ‘two-thirds 
majority.” But this suggestion has not so far 
been accepted on the grounds— 7 

(a)-that it would’ virtually іпітоййсе the Eng- 
lish doctrine of Parliamentary supremacy and 
the- Constitution would “no longer "remain the 
Supreme law of the United States ; | ü 

- (b) that decisions which are resented at one 
time are often: accepted with approbation at some 
subsequent ‘point: “of, time and it is not too many 
federal statutes (about 50 federal statütes have 
been nullified -by the Supremé Court since 1789) 
that have in fact been’ invalidated’ by the Supreme 
Court-and that in recent years, the Supreme Court: 
lias very seldom interfered with” Corigressiorial 
legislation (not a single federal'law has been iñ- 
validated between 1937 and 1947). Iii short the 
American faith in'the wisdom of the Supreme 
Court still remains" unshaken, notwithstanding 
attacks from academic quarters. ` 

Under the English system, on the other hand, 
there beirig no limitations on the power of Par- 
liament, it is opén to Parliament to override a 
judicial decision by laying down а contrary law, 
with retrospective effect”. The English Parlia- 
ment, in short, may legalise past illegality and 
an inconvenient decision may also be overriden 
by a legislative act. As instances, we may refer 
to the Employers’ Liability Act, 1880, overriding 
Priestly v. Fowler", thé Trades Disputes Act, 
1906, overriding Taff Vale Ry. v. Amalgamated 
Society®, the Provisional Collection of Taxes Act, 
1913, overriding Bowles v. Bank of England”. 
75 The English system was followed in India 
under the Government of India Acts, and various 
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decisions in India -have been- overridden: by légis-- 
lative Acts, sometimes with retrospective’ effect! 
(laying down.that the- law- ‘shall Бе deemed ~ to” 
have always been’. such)®.- She Ge Eri 
. The .New .Constitution - of- - India; too, avoids 
any rigid application.of the Theory of-Separation: 
of Powers.. There is a studious avoidance of any ' 
clause to the .effect-that the "legislative" power: is 
vested in Parliament .or-that-the- ‘judicial’: power’ 
is vested in the Supreme Court. Hence; it will-be 
open to Parliament to override judicial -decisions 
which are found to be undesirable by -a.consen-~ 
sus of opinion in the country. It is-possible to: 
hold that the Legislature. in making such-législa-- 
tion is performing a legislative and not а јийісіаї 
act. The Privy Council has, in fact,-held in-a case. 
that an alteration Бу: ће Legislature-of- the-làw- 
as settled Бу. judicial decisions..does -not- neces-- 
sarily raise any. inference. that those -decisions 
were wrong or even that those who proposed- the. 
eestor were of that opinion”. ыш 

-Sd, on this point. also, the Indian ЕИ 
shall have no ‘supremacy over. Parliament as in. 
the United States. |... .. 
Nature of ‘Federation. Lida MR 
.. No less striking i is the аан. іп Ше. Indian: 
Constitution from. the American model of fede- 
ralism. As the authors of the Indian Constitu- 
tion themselves explain (e.g. В. N.. Rau), the. 
federal scheme adopted by them. follows. the 
Canadian. ‘rather than the American .o ог. Austra-. 
lian. type. ^ B Pa iru Mas «Ue 
. А superficial point, no doubt. is. s the fact that. 
the Indian Constitution, like the Canadian, con- 
tains the Constitution of the Units as well, while 
the American and Australian ‚Constitutions do. 
not deal with: the government of the Units at all. 
But that is not all. We are here to point ‘out the 
fundamental difference in the approach to fhe. 
question of federalism. ` 

_The authors of the Indian. Constitution oe 
to explain the difference from the American: type. 
by the very use of the term ‘Union’ to. describe 
the structure that they were erecting. Whatever: 
be the ‘soundness of the supposition, they thought 


ya S... жле н Q9 2-5 


—— =y 


UNIVERSITY COLLEGE OF LAW UNION 


CALCUTTA 
EDITORIAL BOARD 1968-69 


Res 





Sitting (Left to Right) :—Arun Bhattacharjee (Gen. Secy-) Prof. P. P. Modak 
(President), Prof. J. N. Haldar (Editor-in-chief), 
Kalyanmoy Sen Gupta (Jt. Secy. & Editor, Magazine 

Е & Forum). 


Standing : (L to R):— Dhananjoy Nandi (Jt. Secy. & Editor, Magazine & 
Forum), Gopa Basu (Asst-Gen. Secy), Manik Pada 
Bhattacharjee (Member, Central Council), Anaour 
(Member). 


UNIVERSITY COLLEGE OF LAW UNION, CALCUTTA 


MUSIC AND DRAMA TEAM 
INTER COLLEGIATE CHAMPION, 1968-69, 





Sitting (Left to Right) :- С. C. Shah (Jt, Sec. Social & Drama), К.М, Aich (Jt. Secretary Social & 
Drama), A, Bhattacharya (Gen, Sec,), Prof, J. N. Haldar (V. President), 
M. Basu (Superintendent), A, Banerjee (Jt. Sec. Social & Drama Retd.), 


В. Chatterjee (Jt. Sec. Aid Fund Retd,). 


Standing (L-R) First Row :—G. L. Bubna, A. Basu, J. Mukherjee, С. Majumder, N. Ghosh, 


K. R. Yagnik, A. Doshi. 


Standing (L-R) Second Row :—L. Biani, R. Malloo, S. Sharma, Pradip Banerjee, І. Mansoor, 
S. Saha, S. Srimal, Dasarath (Bearer), S. Paul. 


UNİVERSİTY IAW JOURNAL 17 


that the type оЁ the federation established by the 
British North America Act, 1867, is a ‘Union’ as 
styled in its Preamble and so they used that term 
to describe the Indian federation. The main 
characteristic which differentiates the Canadian 
federation from the American is that while the 
‚ American federation was formed by a voluntary: 
coalescing of a- number of sovereign and inde- 
pendent States for the administration of certain, 
affairs of general concern, the Canadian federa- 
tion was formed-by- transforming the Provinces of 
a Unitary State into a union. -The American 
Federation was the result of an agreement be- 
tween sovereign States which possessed indepen- 
dent systems of Government prior to the agree- 
ment. The Canadian Union was not the result of 
any such agreement and the Provinces had no 
separate existence apart from the colonial gov- 
ernment of Canada. ` 3 

The aütliors of ће American Constitution 
made a redical solution of the problem of recon- 
ciling national supremacy with ‘State rights’, by 
dividing everything essential to sovereignty. 
Prior to the American Constitution, few could 
think that such a logical division was possible. 
This is why Tocqueville, the French critic, ob- 
served that the American Constitution was based : 

‘Upon a wholly novel theory which may be 
considered a great discovery in modern political 
science.” 

‚ In the result, the American federation was 
formed by the setting up of a dual polity. Tha 
Constitution set up a new government, Le. the 
federal government and endowed it with certain 
powers of common interest which it could exer- 
cise without interference from the States. On the 
other hand, the States retained supremacy in the 
remaining ‘sphere ; and there was a complete 
division of powers between the two governments, 
each being supreme in respect of the powers as- 
signed to it. Each government has a complete 
organization with a separate set of officials. Not 
only so, even the Judiciary is divided, the Fede- 
‚ ral Courts to administer the federal laws and the 
State Courts to administer the State laws. And 
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above all, thére is a double citizenship, the indi- 
vidual being under a double allegiance,—to his 
State as well as to the Union. Though the theory 
that even after the Union, the States retained 
their sovereignty was given a burial by the 
Civil War. Anybody who seeks to deal with the 
Constitution of the United States can ill afford to 
forget the memorable words of the Supreme 
Court in Texas v. While”, which were used to 
describe the nature of the federation that was 
confirmed by the Civil War. These words would 
faithfully represent the character of the Ameri- 
can federal system so long as it is not changed 
by a revolution : 


"Ihe perpetuity and indissolubility of the 
Union by no means implied the loss of distinct 
and individual existence, or of the right of self- 
government of the States. Without the States in 
the Union there could be no such political body 
as the United States—The Constitution in all its 
provisions looks to an indestructible Union com- 
posed of indestructible States". 

Or, as gbserved by Chief Justice Tawney, in 
an earlier case™ : : 

“The powers of the General Government, 
and of thé States, although both exist and are 
exercised within the same territorial limits, are 
yet separate and distinct sovereignties, acting 
separately and independently of each other, 
within their respective sphere”. 

The American federation thus conforms to the 
true type of federation or rather sets up the model 
for it, which 

“predicates a distribution of governmental 
powers between the Federal State on the one 
hand and the constituent States on the other and 
necessitates a dual political organisation of the 
individual within the common territory as mem- 
bers at one and the same time of both the Federal 
and particular constituent States”. 

But no such dual policy was created by the 
British North America Act, 1867. There was, 
firstly, no regid and clear-cut division of powers 
between the Union and the Provinces, and as we 
shall see, the Provinces were to give way to the 
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Union wherever the ‘peace, order and good gov- 
ernment’ of Canada was concerned; no double 
citizenships, no administrative or judicial organi- 
sation. · On the other hand, the Lieutenant- 
Governors of the Provinces were to be apyunted. 
and removed by the Dominion Government and 
the latter would also possess a veto on Provin- 
cial legislation. For, the object of the Canadian 
Gaion was to establish a strong central govern- 
ment “by amalgamating the “Provinces into, one 
Dominion’. Further, there is no dogma of 
‘equality of State rights’ - in. Canada as in the 
United States ` or Australia, and so there is no 
equality of State representation in the Canadian 
Senate. Above. all, in order to strengthen the 
Centre, the framers of the Canadian Constitu- 
tion just reversed the American. process, by 
placing the residuary or unenumerated powers in 
the, Dominion Government. This was clearly- 
explained -by John-Macdonald, one of those res- 
ponsible for the Canadian Constitution, in tbe 
following words : : 
` "The various States of the adjoining re- 
public (U.S.A.) had always acted as separate 
sovereignties. The new England States, New 
York State and the Southern States had no sym- 
pathies in common .... The primary error at 
the formation of these constitutions was that 
each State reserved to itself all sovereign rights, 
save the small portion delegated. We must re- 
verse the process by strengthening the general 
government and conferring on the provincial 
bodies only such powers as may be required for 
local purposes. АЛ sectional prejudices and 
interests can be legislated for by local Legisla- 
tures.- Thus we shall have a strong and lasting 
government under which we can work out cons- 
titutional liberty as opposed to democracy, and 
be able to protect the minority by having 2 
powerful central government". | 
Each of the above features of the Canadian 
Union have been adopted for the Indian Union. 
Firstly, there would be only one citizenship, 
' viz, the citizenship of India. There would be no 
different rights and obligations of an Indian citi- 
zen (unlike in the United States) by reason of his 
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membership of the Union as well as of a parti- 
cular State of the Union. An Indian citizen, 
irrespective of his residence anywhere within the 
Union, shall have the same rights and obliga- 
tions and he shall have a single allegiance, viz., 
to the Union. 

. Secondly, there will be no clear-cut bifurcà- 
tion in the ‘administration of Union and State 
laws as in the United States. Though the 
States shall have their own public services to 
carry out their internal administration, these offi- 
cials will administer the State as well as Union 
laws as are applicable within that State. On the 


-other hand, though there will be some Union 


Public Services, the members of these services, 
while working within a State shall also carry out, 
the State laws. Of course, even in the United 
States some amount of co-operation has recently 
been secured between the Federal and State offi- 
cers in the regulation of the transport industries, 
and some national laws, such as the National 
Recovery Act- and the Selective Sérvice Acts 
(1917) and (1940) provided for the use of state 
officers in their administration, yet it remains 
true to say that in the United States, different 
sets of officers exist for the execution of the 
Federal and State laws. Not only is such a sys- 
tem absent under the Indian Constitution, the 
Constitution specifically -makes it a duty of the 
States to execute the Union laws and the States 
Shall so far be under the directions (and accord- 
ingly of control) of the Union. Such a thing 
would be foreign to the American system. Thus, 
Articles 233 and 234 of the Draft: Constitution 
of India provides that the executive power of 
every State shall be so exercised as to ensure 
compliance with the Laws made by Parliament 
and in the performance of that duty, the States 
shall be subject to the directions of the Govern- 
ment of India. Furthermore, it shall be the duty 
of every State to see that in the exercise of its 
own executive power, it does not impede or pre- 
judice the exercise of the executive power of the 
Union and even in this matter, the States shall 
be under the direction of the Union. In this 
respect, the States of the Indian Union will rather 
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resemble the administrative units of a Unitary, 
government rather than the States of the Ame- 
rican Union. In formulating this plan, the 
authors of the Indian Constitution have been so 
completely -influenced by the pre-existing system 
that it would be worthwhile to reproduce the 
_ plan underlying the Government of India Act, as 
explained in the Joint Parliamentary Committee's 
Report? : 

“The Federal Legislature will have the power 
to enact legislation on federal subjects which 
will have the force of law in every Province. 

The administration and execution of these 
laws may be vested in the Federation itself and 
in Federal officers....or the Legislature may 
devolve upon the Provincial Governments or 
their officers the duty of executing and adminis- 
tering the law on behalf of the Federal Govern- 
ment... It shall be the duty of a Provincial 
Govenrment so to exercise its executive power 
and authority, is so far as it is necessary and 
applicable for the purpose, to secure that due 
effect is given within the Province to every Act 
of the Federal Legislature which applies to that 
Province... | 

In addition to the general statement of a 
moral obligation, the White Paper proposes to 
empower the Federal Government to give direc- 
tions to a Provincial Government for the securing 
that due effects is given in the Province to any 
such law, and that the manner in which the Pro- 
vincial Government’s executive power and autho- 
rity is exercised in relation to the administration 
of. the law is in harmony with the policy of the 
Federal Government... 

Thirdly, there will be no dual system of judi- 
cial administration in India. There also the 
Constitution maintains the existing system under 
the Government of India Act, 1935 in its essence. 
Though India shall have a Supreme Court-as in 
the United States, there will be no separate sys- 
tem of Federal Courts for the administration of 
federal laws. In the United States, a separate 
system of Federal Courts was established upon 
* the apprehension that State Courts might be 


partial towards their own citizens or government 
in matters concerning national interests, and in 
the execution of national laws and treaties. Thus, 


.the Federal Courts have exclusive jurisdiction in 


such matters as (a) cases to which the United 
States is a party; (b) controversies between 
States of the Union ; (с) suits by a State against 
citizens of another State. 


` The above apprehension of the authors of the 
American Constitution, however, did not prevail 
upon the framers of the Indian Constitution as 


.they had the Canadian example before them and 


their own experience under the Government of 
India Act, 1935. Of course, they have vested 
the Supreme Court (Judges appointed by the 
Union President) with exclusive jurisdiction to 
try disputes between the Union and the States or 
between the States inter se, and have thus placed 
the determination of thesé superior questions 
above the State level. But barring these ques- 
tions, all other cases (including actions by citi- 
zens of one State against another State) will 
be determined by the same system of subordi- 
nate judiciary headed by the High Court of each 
State. Sectional biases on the part of the High 
Courts is sought to be checked by two devices,— 
(i) the ordinary device of judicial correction, 
viz., appeal to the Supreme Court in certain 
cases, and revision in any case; (ii) appoint- 
ment of the Judges of each High Court by the 
President of the Union. 

Of course, the President will make these 
appointments is consultation with the Chief 
Justice of the Supreme Court and the Governor 
of the State concerned, but the appointment of 
State Judges by the national government is 
foreign to the American system under which it 
is the States which appoint the Judges of the 
State Courts, either by appointment by the State 
Governor, or by election by the Legislature, or, 
in the majority of cases, by direct popular elec- 
tion. But in any case, fete is no interference 
by the Union. 

But more shocking to an American would 
be, as T have already stated, the appointment 
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under the Indian Constitution, of the Governors 


of the States by the Union. Not only is the 
Governor to be ‘appointed by the President, the 
Governor shall hold his office “during the plea- 
suré of the President”, even though a term is 
fixed by the Constitution, it is subject to the 
pleasure of the President. So, the States shall 
have no voice in the matter of appointment or 
removal of the Governors of the States, In the 
' United States, it may be pointed out, the Gov- 
érnor of a State is elected by that State and is 
subject to removal only by the process of im- 
peachment before the Legislature of that State. 
| Lastly, not only will there be a control of 
the Executive ‘of the States by the Union undér 
the Constitution of India, even the legislation of 
‘the States shall be subject to disallowance by the 
Union. Thus, a Bill of the Legislature may be 
reserved by the Governor for the consideration 
of the President who may refuse his assent or 
‘return the Bill to thé State Legislature for re- 
consideration bit évén ‘the ` recotisidered’ bill 
may be vetoed by the President (Article 175). 
In the United ‘States, the Union executive has 
ho power of vetó over State legislation at АП, 
ünd. an American would cónsider an introduc- 
‘tion of the Indian system in their soil to be 
‘rather an end of their federalism. 


It may interest the reader to note that while 
the authors of the Indian Constitution have dis- 
carded the American model of federalism, they 
have in fact adopted the plan of “а solid coercive 
union" which had been proposed by Alexander 
‘Hamilton before the ‘Convention of 1787, but 
had been ‘rejected by the Convéntion. The es- 
'sentials ©Ё his plan were that the federal gov- 
ernment would be strong not only by virtue ‘of 
‘its larger functions but also by reason ‘of its 
‘ability to control the State governments in their 
own spheres. The ‘Governors of the States 
"would be appointed by the national government 
and hold office ‘during its pleasure. The nation- 
al government would be also able to control the 
State Legislature through the "Governor's 
power of véto. According to this scheme, hus, 


the State Government was to have a definitely 
subordinate status”, The Convention, however, 
effected a compromise between the nationalist 
and separatist forces, and adopted in the Con- 
stitution, a remarkable balance of power be- 
tween the Federal and State governments each 
government being supreme in its own sphere. 


The idea of the STATE Governor being 
appointed by the President of the Union or the 
exercise of the veto by the President over State 
Legislation are thus repugnant to the American 
Constitution as it stands. No doubt, the Indian 
Constitution has made a division of powers be- 
tween the two governments, but even there the 
State government shall have to yield to the Cen- 
tral government in the-face of any national exi- 
gency. If it be said that the abrogation of the 
division will take place only in exceptional cir- 
cumstances, the exceptions are too' many and 
the supersession of the State’ government by the 
Union except in the case of actual rebellion is 


foreign to American ideas. In the latter case, 


the rights-of the State as a member ‘of the Union 


гате suspended by its own action”. 


“The feasoh behind this difference is that the 
framers of the Indian Constitution have not Най 


to face any ‘STATE rights’ as in the United 
‘States, 


tes, for the units of the Indian Federation 
had no independent existence and no rights 
against the Centre tinder the . pre-existing 
system. Hence, there has been ‘no problem of 
‘reconciling national unity with State rights’ 
(Dicey), as in the United States. Of course, 
when the -Constituent Assembly first sat, its 
members were inspired by the American model 
of leaving the residue to- the ‘states ‘and making 
the States ‘masters of their own house. But by 
the time the Constituent Assembly ‘re-assembled. 
as a sovereign body after August 14, 1947, India 


“had been partitioned into two ‘halves, and her 


problem of defence had been complicated by 


creating a foreign State within her Озуп com- 


pound. Jt became thus essential to build а 
strong Central Government and this could ‘be 
effected not merely by giving the Centre to'con- 
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trol any disruptive forces within the territory, 
‚ Which might weak the Central power in its 
stand against external aggression. So, the 
Indian constitutional fathers have given the 
Centre the authority to control the executive 
and legislative action of the States in matters 
where national interest is concerned.  Further- 
more, they have endowed the Centre with power 
to convert the entire governmental system into 
a unitary system whenever any emergency due 
to internal or external aggression would require 
united action. This, I shall show, is the distinc- 
tive contribution of the framers of the Indian 
Constitution to the science of political organi- 
sation even though the idea of centralisation in 
a federal structure may not be new to the world. 
. In the matter of.distribution of powers be- 
tween the Federation and the States, the authors 
of the American Constitution secured a nice 
balance by giving the more important functions 
to the Union, but leaving the residue to the 
States. In the. beautiful words of Bryce—_ 

“In the partitionment of governmental func- 
tions between Nation and State, the State gets 
the most but.the Nation the highest, so that the 
balance between the two is preserved”. 

In its actual working, however, the Ameri- 
сап federal system too, is not, in 1949, what it 
was in 1789. . While the original plan of the 
Constitution was to give limited and defined 
-powers to the national government, the pressure 
of economic forces and the development of in- 
dustry and commerce have tended towards 
greater unification and, we have seen, how the 
Courts have been obliged ‘to give effect to this 
inevitable tendency towards centralisation. In 
the result— ae | 

“Originally, the States were the powerful 
‘political entities, and the central government 
a mere agent for certain specific purposes ; but 
in the: development. of the Constitution, the 
"nation -has -become ‘of overshadowing importance, 
while the states have relatively steadily -dimi- 
nished in power -and prestige”. 

Thus, .the- development of -modern industrial 


society has led to an increase in the number of 
governmental functions, which, again, call for 
uniform treatment, by the national authority, 
such as banking, insurance, public utilities. The 
development of means of communication, 
again, has necessitated federal control over 
aviation, broadcasting, inter-State carriers. Оп 
the other hand, the development of industrial- 
ism and factory life have led to the growth of 
labour problems to such an extent that national 
control of labour problems, which was at first 
thought to be a concern of the States, has be- 
come inevitable.. 


All this, as I have shown, has taken place 
by judicial interpretation i.e., by the arbitration 
of a party other than the Union Legislature it- 
self. A most crucial example of the attitude of 
the Supreme Court towards expansion of fede- 
ral power is illustrated by the observations in 
the recent insurance case, of 1944”, in which the 
Court has revised its 75 year-old policy of ex- 
cluding insurance from federal control : 


“The purpose (of the commercé power) is 
not confined’ to empowering Congress with the 
negative authority to legislate against State re- 
'gulations of commerce deemed inimical to the 
national interest. The power granted Congress 
a positive power. It is the power to legislate 
concerning ‘transactions which, reaching across 
State boundaries, affect the people of more 
States than one; to govern affairs which the 
‘individual States, with their limited territorial 


jurisdiction .are not fully capable of governing. 


This federal power to determine the rules of 
intercourse across State lines was essential to 
weld a, loose Confederacy into a single, indivi- 
sible Nation; its continued existence is equally 
essential to the welfare of the Nation” 

` Whatever may -have been the reasoning by 


which one ‘particular Bench of Judges nullified 
the decision of successive Benches for three- 


quarters -of -a century, the irresistible logic be- 


hind the present decision, is that the nation 
must have the control of any activity which has 
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assumed national importance or whose incidents 
have become national : 

“The modern insurance business holds a 
commanding position in the trade and commerce 
of our nation... Perhaps no commercial en- 
terprise directly affects so many persons in all 
walks of life as does this insurance business. 
Insurance touches the home, family and the oc- 
cupation or the business of almost every person 
in the U.S.A?” 


Not only in commercial matters, in other 
spheres of social life also, we find a similar ex- 
pansion of federal power 'in the national inter- 
езе, through judicial aid. Thus, until 1936, it 
was supposed by the Supreme Court that Con- 
gress could not accomplish any object, beside 
its list of 17 enumerated powers, through its 
“taring power” (Article I, section 8 (i)). Thus, 
it was not allowed to use it for regulating child 
labour™,, or controlling agriculture™. 

But in 1937, the Court came to uphold as 
valid, under the same power of 'taxing for 
general welfare', federal legislation not only 
providing for unemployment insurance’, and 
old age pensions™, but even went further, to 
support a federal low-rent housing programme, 
even though housing. was obviously a local con- 
cern. In this last mentioned case, the Court 
observed™ : 0*9 i E 

“Even though the evils of bad housing are 
local in origin, their effect may be so widespread 
„as to create a menace to the national welfare’... 
and Congress is empowered to deal with the ob- 
ject in that aspect", 

Shorn of legal technicalities and quibbles, 
thus, the position has.come to this, that the mea- 
sure of federal power in the United States, to- 
day, is not what the Constitution says but what 
a maximum of 5 Judges, who have the last word 
for the time being, think. | ` 

But notwithstanding this strange adaptation 
of the old document to the requirements of a 
different age,—the--original framework for’ the 


maintenance of State autonomy is still zealously 
> 2 
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guarded by the Courts, so that the United States 
may remain— 
. “the indestructible union of indestructible 
States”. Е 
The Americans have desired a union, and, 
in recent years, a closer union than what was 
envisaged in 1787; but never have they come 
to desire unity, which means the control or 
supression of the government of the Units. A 
fundamental feature of American political life 
is local or sectional feeling. It is this local pat- 
riotism which made the original scheme in the 
Constitution centrifugal and it is this feeling, 
which, in spite of the great expansion of federal 
activities, has resisted any trend towards uni- 
tary government. Even during the widest ex- 
pansion of federal powers during World War П, 
the separate entity of the State Governments, 


and their intra-State activities, were never" - 
usurped by the Centre. 


From the beginning the ‘Police Power’ i.e. 
the power to regulate persons and property in 


` the interest of public health, safety, morals, and 


convernience,—has been regarded as a power 
reserved by the Constitution to.the States, and, _ 
notwithstanding the assumption of regulatory 
powers by the federal government under its 
‘commerce’, ‘postal’ and ‘taxing’ powers, it re- 
mains true to say that the ‘Police power’ in 
general, is still the prerogative of the States, and 
here it comes closer than the Union to the indi- 
viudal’s daily life. So it is, that while there 
has been an expansion of federal activity, no 
less has there been an expansion in the activi- 
ties of State Governments. Newer functions 
and aspects of social life have been coming 
under State regulation and State budgets have 
been swelling in pace with the expansion off 
federal activities. 

Above all, as I have already said, it is the 
citizens’ loyalty that prevents the extinction of 
the States as parallel governments. The State 
Government is regarded by the average Ameri- 
can as the training ground in democracy, as 
the laboratory of political experiments, as more 
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efficient in the management of local affairs and 


as a bulwark against dictatorship, An Ameri- 
can writer thus says— 

“To have the States stripped of their powers 
through federal usurpation would be the greatest 
calamity in American history, 

The Supreme Court itself is conscious of this, 
and while supporting the expansion of federal 
power to regulate activities having an inter- 
State impact, the Supreme Court has uttered a 
word of caution as to the limit of such expan- 
sion, as late as 1944: ` 

"The interpenetration of modern society 

“have not wiped out State lines. It is not for 
us to make in roads upon our federal system 
either by indifference to its maintenance or ex- 
cessive regard for the unifying forces of modern 
technology. Scholastic reasoning may prove 
that no activity is isolated within the boundaries 
of a single State, but that cannot justify absorp- 
tion of legislative power by the United States 
over every activity’. PL 

And in a more recent case™,, the Supreme 
Court shows that it has not forgotten the old 
doctrine of enumerated powers : 

“The State Governments are the ordinary 
governments of the country, the federal govern- 
ment is its instrument only for particular pur- 
poses." 

As regards the division of powers in the 
American federation, the most obvious charac- 
teristic is that it is rigid. Notwithstanding the 
revision of the borders by judicial interpreta- 
tion, from time to time, the power does not Le 
in the hands of the federal government, acting 
alone, to transfer to itself the powers that were 
substantially given to the States by the Consti- 
tution. Congress cannot formally transfer to 
itself any of the powers belonging to the States. 
The only way to effect it is the process of amend- 
ment which would involve obtaining of the con- 
gent of the States to such transfer of power. 

But . (article 226) the Indian Constitution. 
empowers the Union Parliament to assume 
legislative powers over any subject included in 


“the exclusive State List, ‘in the national inter- 


est’, (irrespective of any State of emergency), 
by a simple resolution of two-thirds of the 
members present, in the Upper Chamber of the 
Union Parliament itself. Of course, the resolu- 
tion would not remain in force for more tham 
one year and the laws so made by the Union 
would be of temporary effect. But no such 
thing can be contemplated under the American 
Constitution. No national interest, no emer- 
gency, can enable Congress or its upper Cham- 
ber (the Senate), to assume the legislative powers 
of the State, by any thing short of amendment 
of the Constitution, which is a difficult process, 
as we have already seen. Of course, it may be 
said that the Upper Chamber of the Indian 
Parliament, viz, the Council of States will be 
composed of State representatives, so that ptac- 
tically the resolution of the Council will indi- 
cate the consent of the States. But, as schedule 
Ш-А of the Draft Constitution shows, there 
will be no equality of State representation in 
the Council of States. The Union of India will 
consist of 29 States of different classes, whose 
representation in the Council will vary from 30 
(U.P.) to 1 (any State in Part П) members and, 
there will be the balance of nominated mem- 


„bers. So, under a two-thirds vote of one Cham- 


ber of the national Legislature, the Union is 
capable of functioning, though temporarily, as 
a unitary State (the executive function of the 
Union being co-extensive with its legislative 
functions). 


To my mind, this idea of expansion of fede- 
ral legislative powers by unilateral action in 
ordinary times, in the national interest, may have 
been supplied to the authors of the Indian Con- 
stitution by some observations of the Judicial 
Committee in relation to section 91 of the Bri- 
tish North America Act, 1867, which enable the 
Dominion Parliament— 


“to make laws for the peace, order and good 
government of Canada, in relation to al mat- 
ters not coming with the classes of subjects by 


24 | ÜNIVERSIIY LAW JOURNAL 


this Act asalang ошау to ihe керне 
of. the Provinces". 

In a recent case, t has been laid down that 
the exercise. by the Dominion of the above re- 
sidual power is.not dependent upon the exist- 
ence of.some emergency or peril to the national 
life of Canada аѕ-а whole,—as might be sup» 
posed from an- earlier pronouncement of the 
Judicial Committee"'—but upon the nature of 
the subject-matter of legislation, viz. whether it 
is of.national importance: . 

“The true.test is to be-found in the real sub- 
ject-matter of. the legislation: if it is such that 
it goes beyond local or provincial concern or 
interests and. must from its inherent nature be 
the concern of the Dominion as a whole, then 
it will fall within the competence of the Domi- 
nion Parliament as a matter affecting the peace, 
order and good government of Canada,- though 


it may in another aspect touch upon matters ' 


specially reserved. to the Provincial bod 
tures", 

- Thus the Dominion Parani is compe- 
tent to combat an epedemic of pestilence both 
for its. cure.as well as its prevention or to 
contro] the sale of intoxicating liquor though 
‘licensing’ is a Provincial subject 
or restrict the sale or exposure of cattle having 
a contagious desease. 

- The framers of the Indian Constitution seek 
to achieve the above object, but they go fan 
beyond the Canadian Constitution in the. mode 
prescribed. Not only do they declare the resi- 
duary authority to be vested in the Union ; they 
empower the Union Legislature to take up sub- 
ject included in the exclusive State List even, sf 
‘it is necessary or expedient in the nátional in- 
terest’. But the Canadian Parliament has no 
power to legislate on a matter which comes 
directly within the exclusive Provincial list 
given by section 92 of the British North America 
Act™, 

Ов sange TR the classification of the subject- 
matter of legislation, the Courts may be influ- 
enced by the existence of an emergency. In 


;- to prohibit, 


+ 


times of emergency, what was originally a mat- 
ter of local importance, pay assume national 
importance : i 

“Тһе” general ‘control of property and civil 
rights for normal: purposes remain with the 
Provincial Legislatures. But questions may 
arise by reason of the special circumstances of 
the national emergency which concern nothing 
Short of the peace, oider and good government 
of Canada as a whole’™,~ 

"Some matters, in their origin locàl and 
Provincial," might attain such’ dimensions as to 
affect ‘the body ‘politic of the Dominion and 10 
justify the Canadian Parliament in passing laws - 
for their regulation to abolition in the interests 
of the dominion but great caution must be ob- 


Served in distinguishing between (a) that which 


is local and provincial and therefore within the 
jurisdiction of the Provincial Legislatures "and 
(b) that which has ceased to be merely local or 
provincial and has become matter of national 
concern in such sense as to bring it within the 
jurisdiction ‘of the Parliament of Canada’™. 
When the crisis is over, the matter may again. 
cease to be of national importance and the sub- 
ject would then revert to the local jurisdiction : 
“It may be that the crisis which arose is 
wholly at an end, and that there is no justifica- 


tion for the continued exercise of-an exceptional 


interference which becomes: ultra vires when it 
is no longer called for. In such a case, the law 
as laid down for the distribution of powers in 
the ‘ruling instrument would have to be 
invoked", 

But notwithstanding the inevitable expansion 
of federal powers during an emergency such as 
War whether in the U.S.A. or in Canada in 
neither Constitution do we find any provision 
for the supersession of the State Governments 
by the Union, under any emergency. In the 
Indian Constitution, the emergency provisions 
are drastic and novels, It is not by judicial 
interpretation, but independently and to the ex> 
clusion of judicial intervention, that the Union, - 
Executive (not even the Union Legislature) is ' 
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РЕР to transfer the ae as well as But nothing Short of an actual civil war would. 
executive powers to the Uinon, and thus put à .' lead to a suspension of the State Constitution or 
сан one E the: federal ‘system of govern- is govemment owing to action of the Union, 
an uring the 1 history. of the U 
Further, this power may be used not only in States, we-do not iu E of bui 
times of external aggression or internal rebellion, .action by the Union except during the Civil War 
but, possibly, as a matter of coerciom of any re- --of 1861-65. - 
calcitrant State which refuses to follow the direc-~ ~- ‘But і may be said in partial justification of 
tions of the Union (articles 233-4 as have been al- the Indian scheme that, the Indian Republic 
ready referred to) and theteby prevent а gov- shall have its birth under conditions altogether 
ernment of the State ‘in accordance. with thé different from those prevailing at the birth of 
provisions of the Constitution’, ^ the United -States of America. The very neces- 
In the United States, we do -not find апу sity of-an establishéd order and constitutional 
such provision for cáercion of any State. The goverhment is not so universally acknowledged 
constitutional direction to- the federal. govern= ~in’ India as it i$ even in contemporary America. 
ment to guarantee a ‘republican form òf 'govern-. = Hérice,, the. authors of the Indian Constitution 
ment to each State (article IV, Section 4), "has" -have. giyen the Union powers enough to main- 
not meant much owing to judicial interpretation tain the integrity of the territory of India in case 
that it does not mean anything more. than-the. any -disruptive force gets hold of power in any 
preservation of representative institutions: in. the .- of “the States; © ^ 


EG 


State". Again, in case of domestic violence, „ће result, of course, hás been a wide divers 


the national "forces, -on “the” application of hd nited States.. The U des- 
State, or without it in^ case the federal functions. : tructiblo’, but n not T aro the Site domus 
have been. interfered -with by the insurgence. . . | 
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Mr. Chaitan, honourable indue; лай. and 
gentlemen ! Pa 

It -gives me-great- аа indeed, to` thank 
the Law Department of the- Calcutta “University 
and Max-Mueller Bhavan for: having: afforded 
me the-opportunity. to-speak ‘about -the status of 
the. German judge; before: this audience of law 
students and scholars- of -the-Calcutta University. 
-- Members of- the-legal: profession are said to 
reflect- upon: simple matters of everyday life so 
long апа ` ѕо -thoroughly “that those: outside the 
profession, the ordinary mortals so to speak, fail 
to understand what- they -mear ‘and- what it is 
all about.- The judge, however, if he isa good 
judge, must-reduce--all those legal-abstractions 
‘to the basic-facts of life, and: to -the -language 
of the ordinary-citizen. - For -tho judge is pri- 
marily concerned with- the practical application 
of the law; -From among. the- learned lawyers 
to find the personality who is -best apis to-do 
that is- not easy. `> =” 7 p 

In the -countries- of British juristic tradition, 
this problem is solved by selecting the judges 
from among those ‘barristers who have proved 
their ‘suitability over quite -a- long period -of 
practice. ‘That may-be the reason why British 
judges are‘not only prominent in knowledge and 
: wisdom but also-in age.. For judges.to be ef 


“The Role of a ] udge in \ West ey 


__ Dr. ae Hofig, 
_ Judge, District "High Court 
(Landgericht Dusseldorf) 
7 of Federal Republic of Germany 
oo delivered - at the University Law College, 
, Calcutta) ^ 


advanced age may ог may not be of advantage 
In this-context I should like to quote Joh. W. 
Goethe; who' is—still—the greatest German poet 
though he died almost а -hundred and forty 
years ago;—who said that those who werg 
never rebels were never really young, but those 
who аге still” rebels when old, have failed to 
attain ‘their real purpose of life, that is they have 
Hot attained wisdom. Applied to the British 
Judge, who is no-longer young and who is re- 
puted to be wise; he will not be a rebel. Не, 
on the contrary, is inclined to uphold the tra- 
ditions of the-legal system, and will be conser- 
vative in’ outlook and attitude. 
-. Tf you look af me, you might gather that I 
am not conservative since I do not yet belong 
to the very old. And you will be surprised to 
hear that I-have been a judge for eight years. 
Indéed there is many a judge in my country 
who is'even much’ younger, say 28. That is one 
of thé fundamental differences between а Bri- 
tish “and ас German judge- ` Age somehow 
affects thé social status, the esteem a man en- 
joys in the minds of the -general public: you 
will ‘treat an-old' man with- greater TOL UE 
even awé—than'a younger one.’ 

- As àn- aside, I may mention another point of 
difference -between the British and the German 
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judges : when a successful barrister is appoint- 
ed judge that is of course a great honour, , but 
that honour can not be expected to outweigh 
monetary losses. So the remuneration for the 
services of a British judge is considerable. Well. 


the majority of the German judges are not ex- . 


ceptionally highly paid, the reason being that 
their careers—beginning with vocational train- 
ing up to àll sorts of promotion—are embedded 
in the general system of the civil service, which 
—to my mind—is wrong. _ 
I think T must here briefly explain to you 
what the status of the civil servant in my coun- 
try implies. Our -constitution gurantees the 
following rights to the civil servant : “once ap- 
pointed, he can not be dismissed, unless of 
course he commits a crime, or—and that is 
ificant—unless"he is found guilty of: dis- 


lois. to the constitution or the state.” This. 


sounds strange to anybody not familiar with our 
practices and with our. history, for it-is a ` tradi- 
tion’ of long standing: You see, before being 
appointed, the civil servant takes an oath of alle- 
~ giance in which "he solemnly pledges to uphold 
the constitution, to avert from the state and its 
institutions any damage, harm, injury or detri- 
ment, and to honour the laws of the state. At 
the same time, the state, that is the government, 
is committed to loyalty to its servant’ and to 
provide for him.—And the civil servant has to 


^'obey and to observe the orders of the govern-. 


ment, that is usually ` the minister. Thereford 
to my, mind it is wrong, to integrate the judi 
cial power irito the general system of the civil 
service, because the judge is exclusively com- 
mitted to law ‘and equality and not to the direc- 
tives of the government and its ministers. -` 
After three or four years “of studying law at 
“ one or more universities, the undergraduate sits 
for "his examination, which ‘comprises both 


several wriften essays and oral examinations in, 


all branches’ of the law, such as the law of 
nations, international law, constitutional, public, 
administrative, penal, civil and -commercial law, 
legal hisiory ресу ancient German and 


Roman law—and also philosophy of law. You, 
will admit that to pass in all those subjects is 
no small achievement. The examiners ага 
members of the university and active judges and 
the board of examiners is appointed by governy 
ment. 

The examinee who has successfully stood 
this ordeal is still far from being authorized 
to practise law. For three more years his train- 
ing is continued in all brancbes of the court and - 
he is delegated for certain limited periods to 
various courts, to the attorney, to a barrister, 2 
notary, and to the various administrative depart- ` 
ments of government or lócal administration. 
For those three years the trainee is under thé 
supervision of the government and of the 
judges, and he is given the temporary status im- 
plies and which I just- -pointed out, though the 
monthly pay is rather modest. - = 

After . ‘those three years of Sweating - and 
slaving, during which his performances are 
continually reviewed and ‘rated in confidential 
efficiency reports, the candidate has to go in for 
another examination before an examining board, - 
again constituted Ъу ће government, а different 


‘one ‘thotigh. - The subjects аге not the same as 


three years ago, because on the whole emphasis 
is laid on-the practical application of the law. 


. That is why the majority of the members ` of 


this board are judges.—1f he’ is lucky enough to 
pass with distinction in all the subjects, he has 
the qualification- to` become jduge—it he "éd 
wishes—or to enter the Civil Service. on a gov- 
ernment or münicipal level. "He may also bes 
come advocate (there are no solicitors in our 
country). ora notary, for which ‘it would have 
sufficed; however, to pass the examination toler- 
ably well. You see, the advocate is normally 
not. expected to be a as- highly qualified as the 
judge. 

_ The result of those examinations’ after a very 
thorough training is obviously ‘ranked | 80 high in 
my country that, with a clear conscience, - ther 


Е government puts ‘the liberty , of the citizen, and 


his property too, into-the -hands of a. rathek ` 
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young man: who—be it on merit or after consi-' 


derable cramming or with luck—has survived 
that ordeal Не may prove to be a good judge, 
but isn't he a bit young for the responsibility 
that lies on his shoulders ? A growing number 
of German judges think so. 

. There are about 13,000 judges in West- 
Germany for a population of roughly 65 million 
inhabitants: what are these many judges doing 
all day long ? One English judge is said to have 
candidly confessed: “In court I am just sitting 
there, thinking; sometimes I am just sitting 
there.” А German judge unfortunately—could 
never with justificatoin say so. He is much 
busier, for his role in a lawsuit, trial or pro- 
ceeding is a much more active one, his is the 
leading role: he conducts the trial and tries the 
case himself, he questions the witnesses of both 
sides, questions, the plaintiff and the defendant, 
too. To be able to do that he. will first have 
to study the documents of the courts and the 
briefs of the advocates very thoroughly in order 
- to acquaint himself properly with all the facta 
of the case and no less with the personality of 
the defendant should he. be accused of a crime 
or.offence. After the trial, the judge will _al- 
-ways put down in writing all the reasons and 
considerations that governed him when passing 
judgment, so that—should the case be brought 
before a court of appeal—that cuort may see 
what criteria contributed to the finding of the 
judge. Ofcourse, -often no appeal:is lodged, 
and the lengthy, substantiated judgement is not 
required in writing. Drawing it up was un- 
necessary work, a waste of time. However, 
that is what a judge is expected to do, and may 
be that is why there are so many judges in my 
country, and there are many. But I agree with 
the large number of my colleagues who hold 
that the number of the judges is correlative to 
the extent and effectiveness of the legal protec- 


tion that the individual citizen can. enjoy ina 


society. 


I deemed it necessary- to give this introduc-, 


. tory information ‘and_I hope.I made clear to. 


you the differences between the British judge 
and his German counterpart. These differences 
are of course due to tbe different legal traditions 
but I will not tire you by enlarging од historical 
backgrounds. . 

- The issue that the German judges are at pre- 
sent primarily concerned with is the antagonism 
between the judiciary and those who have 
political and social influence, the old problem of 


.might before right. 


Any judge when passing judgement is liable 
to be- exposed to criticism—action provokes 
reaction—whether his finding happens to be in 
favour of, or to the disadvantage of someone of 
influence or power: This criticism lies in hu- 
man nature, for who is prepared to admit, or 
even to realise that he is wrong? That old lady 
may be an exception who, after losing her case 
at all stages of appeal open to her, which took 
inany-years and cost her an exorbitant amount 
of money, said to her advocate full of relief; 
“Now I ат: satisfied,-for now I at last know 
that I was wrong after all”. Often the loser of 
a case would like to take it out on the judge 
if he could. Since the judge is committed to 
the principles of Justice, Equality and Freedom, 
and to them alone as the three essentials of 
human life, his independence has to be guran- 
teed in a constitutional state, and it is impera- 
tive that he should be protected against any at- 
tempt of those in power to influence him, to put 
pressure on him. Any judgement passed may 
have political bearing. Let us consider a few 
recent cases: in 1967 Rhodesian banknotes 
amounting to several million pound sterling had 
been.printed by a German firm on the request 
of Ian Smith government. Before these bank- 
notes were leaving German territory, upon a 
hint of the British Government they, were con-. 
fiscated by the Public Prosecutor, who is in my 
country an executive of the government and so 
subject to directions of the government. The 
judge, who upon trial released the banknotes, 
passed-judgment according to his interpretation 
of {һе law. I wonder whether the West-German 
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governmént was very. Бир about it—issues of 
foreign politics _ were involved after „ай, „Ог 
another case: a few months ago, during the 
annual party congress of the. Christian Demo- 


cratic Union, that is the party that has gathered. 


for twenty years the largest number оѓ votes in 
my country, a young lady suddenly stepped up 
to the rostrum and for political motives and in 
order to demonstrate her political convictions, 
slapped the Chairman of the party. in the. face, 
in ful view of the television cameras. The 
chairman happens to. be our Chancellor, Dr. 
Kiesinger, the equivalent of your Príme Minis- 
ter. Wasn't the judge who had to try the lady 
involved in a political issue ? “Was. -the slap in 
the face an_ affront рш проп the Chancellor 
Kiesinger, on the Party Chairman _ Кіезідрет,. or 
just on an ordinary citizen, to be tried as any 
cases a judge may, as often as not, pass judge- 
ment of considerably political implications by, 


S^ RU, riu Ces 


case in favour of or against ; a decree. | Here г and 
in many other cases opinions on the justice. of 
the law may -widely differ. German „jurisdiction 
does not have anything like the British case 
law ; the Germàn judge is bound by” the éodi- 
fied laws. If these laws are bad, шы  deci- 
sions will sometimes be bad, too. | 

. Ав I have shown you, Ше German judge ‘is 
subject to forces outside his power and influ- 
ence: the statute laws passed by legislature, 


public criticism, his training, appointment and 
Jt is 


status as.some. kind of a civil servant, 
therefore, imperative that the independence. of 
the judge should be strengthened to the highest 
possible :degree,. if the- axioms of Justice, 
Equality and Freedom are to bes maintained in. 
times of crisis, 


The independence of a judge is not self-. 


understood. Those among you, ladies and 
gentlemen, who are acquainted with. British 


jurisdiction, or-who know, or have heard of, the. 


outstanding. -authority the Cadi. enjoys among 
Muslims, may -be surprised to hear me use the 


phrase of the -German judge’s being “subject to? 
anything or anybody outside the law and: his 
own conscience. To-enable you to understand 
this I must cast-a retrospective glance at the past, 
at the historical development of the“ status of ` 
the judge. In the 17th-and-early 18th centuries; 
Continental’ Europe—from -which the British 
Isles must here- be- excluded—was split up into 
a -host of small sometimes even tiny, -principali- 
ties, ie. states ruled -by princes or-kings who 
claimed to have; and- indeed: did havé, absolute 
power. -This-absolute power they derived from 
the -generally accepted.notion that God in his 
unfathomable grace has instituted them in their 
office as rulers of the land and its- inhabitants, 
and has-conferred His, that is God's own. power 
and authority to the princes.- They ruled—as 
the phrase was—by the "Grace: of . God", they 
were princes by.. “Divine Right". То demons- 
trate their eminencé they. surrounded themselves 
with .splendour -and. assumed an -attitude: of 
aloofness that - elevated’ them - high:. above ‘all 
other mortals... As a.street-lamp .at- night at- 
tracts moths, so {ће brilliance of :the princely 
court attracted men: of. high quality, of high 
standing, and of. course of. minor worth as well: 
They - all- wished -to bask in the -sun of . the 
prince's .glory,.to. share his -life of ease and 
luxury.- They were called courtiers . and. gradu- 
ally became: financially dependent upon the 
prince, as. their funds. and wealth.were far infe- 
гіог to that ‘of the prince. They also became. 
personally dependent on the prince:. his smile: 
or frown could.make or unmake them, and they: 
were only too glad.to serve him in order to. inz: - 
gratiate themselves with him, to assure’ his 
favour. The prince engrossed in a life of dis- 
sipation and . indolence, found it much too 
strenuous and boring to execute all the powers. 
held himself.: So he readily delegated the exe- 
cution of his powers to the courtiers who had 
rallied around him. They became his servants, 
his underlings, who were bound to the prince by. 
an oath of allegiance, and for services rendered 
they received material compensation in the form, , 
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of money,. lands or offices that yielded -profit. 
The majority- of the princes, however, who had 
led апа lost innumerable: wars, the aims.. of 
‘which -had been to enlarge.their power and to 
provide for -their excessive needs, wrought their 
own ruin. Only.those survived who were en- 
lightened enough to take their Divine Rights 
seriously, who · saw in them responsibility to- 
wards their-lands .and their people. Two out- 
standing examples of-the two types of absolute 
princes in- Europe in the period under consider- 
ation are the French King Louis XIV— 
quatorze—who is- reputed-to have said, .“L’Etat, 
c'est moi", That is:- “I am -the. state", and 
"Frederick the-Second of Prussia, who is.reputed 
have said: “I am the first. servant of the State". 
‘Frederick of Prussia; whom we -give the epithet 
“The Great”, gradually established a bureaucra- 
tic system with a strictly -hierarchical adminis- 
tration,-in' which the former princely servants 
"became Civil Servants, still bound in. loyalty. to 
‘him and in obedience to his orders and.the laws 
and orders he issued. Since then. the Civil Ser- 
'vice in- Europe has been an organ of Ше execu- 
tive power.- 

Among- ‘the - Jajan osi powers, which the 
princes of the 17th and 18th centuries held, was 
ег `јийісіагу` power, the’ “undisputed. right, to 
_ pass judgement. 
‘was also handed over to the princely_ servants 
‘and that is‘-why,-in-the course of further deve- 
‘lopment, the judge was ranked among the civil 
‘servants. - Though the 20th century has brought 
many. reforms:in the. status of the judge, the 
"hierarchical “system: has :xfemained as well as the 
Obedience ќо. the directions..issued by adminis- 
'trative- organs.:. Apart, from Britain, and Swit- 
zerland, where -judges have. never been civil 
‘servants, іп some -European countries, above all 
in Italy, attempts have been made .to safeguard 
‘more effectively the: independence. of the judge, 
especially after. the Second World War. 
` .German- government ` -only .reluctantly gua- 
‘ranteed {тее and independent application of 
"justice, “and to this day, they have hesitated to 
5 


The execution of this .right 
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accord to the judge the status that is due to him. 
‘That is why an ambitious young man will not 
really-- -favour the idea of becoming a judge— 
"which is a good thing—and even the brilliant 
young lawyers will. after studying law and hav- 
ing received his. practical- training, rather seek 
‘other, better paid. positions in industry or com- 
"merce or in the various government departments. 
So only the idealist is left. But I ask you, ladies 
.and gentlemen, how can our idealist become an 
urbane, man. with leisure to cultivate his mind— 
qualities which are expected from a good judge 
—, if.he. is not a man of means? And still 
there’ are enough good and highly reputed 
judges who have cultivated. the art of living 
against all these odds, . 

Ladies and gentlemen, I hope I did not cast 
too lurid a light on the judge in Germany, but 
І -wanted to drive one vital point home that 
full independence оѓ. ће judge is indispensable. 
t was due to a lack of this independence that, 
‘in the decade after World War Оле, paved the 
.way. to the crisis of the German constitutional 
-democracy, which finally allowed Adolf Hitler 
to establish his dictatorship in 1933. And dicta- 
.tors know. very well that full control of the judi- 
сїагу. їз the key to undisputed dictatorship, once 
the legislature is deprived of its functions of con- 
trolling the. government. Аз early as 1933 the 
Nazi government began the subjugation of the 
judicairy by arbitrarily dismissing judges, either 
"because they did not conform to the Nazi ideo- 
logy, or.because they were Jews. And in 1939 
-the.subjugation was complete when the then 
Minister of. Justice—of Injustice would be 
‘more appropriate—reversed, with a stroke of the 
-pen,. any legally valid judgement that was con- 
sidered being. too lenient towards political op- 
ponents of Nazism or towards Jews. It was 
these two measures that actually made: possible 
-all those appalling acts and crimes during the 
‘war which have blurred and blemished the 
image of Germany and the Germans in world 
opinion and which we are struggling so hard to 
erase. My generation, and those younger than 
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I, who were: only toddlers or even unborn be- 
fore or. during the war, are deeply distressed to 
see that we have made so little headway in wip- 
ing out that disgraceful image. The world 
` doesn't seem to realize that, inspite of pressure 
and threats, quite a few judges did maintain 
their personal integrity and pronounced judge- 
meni, unbiased, just and even—as far as pos- 
sible—lenient. 


A new start had to be made after the defeat, 
and a new constitution was drawn up, whose 
main purpose was to avoid any degeneration of 
constitutional democracy. With this end in 
view, 92 stipulates (I quote) “The judiciary 
power is confined to the judges", and 97 says, 
—quote—“The judges are independent and 
solely subject to the law.” For the first time in 
German history, the judiciary was established as 
the third power alongside the two other powers, 
‘the legislative and the executive. Democrats 
Téjoiced and were full of hope for the future. 
Вщ...... the judge has remained a Civil Ser- 
vant. His status is only slightly amended; in 
the execution of his office as judge he is not 
subject to the directions of anybody, he enjoys 
‘immunity in respéct of the judgement he gives, 
he can not be transferred to any other field of 
activity, nor can be dismissed for his judicial 
decision. But like the civil servant he must, for 
instance, have special permission of his ministry, 
(i.e. the executive), if he wants to address Par- 
liament, although it is the generally acknowledg- 
ed right of any one power to talk to another 
power of equal status. The fact that the income 
of the highest judges in the federal states of 
West- Germany is below that of a subordinate 
officer in a ministry proves further that the social 
status. of the judge is not in accordance with 
the status the text of the constitution implies. 
And it is totally unacceptable that the promo- 
tion of a judge із within the discretion of the 
executive, in few cases of thé legislative. The 
balance of power inside a state, and the mutual 
control of these powers, i$ the basic principle of 
gonstitutional democracy.” But in West-Ger- 


` (1959) alone. 
"country has to cope with such a baffling amount: 


many, the autonomy of the judiciary, the third 


power, has not. been put into practice. As I 
have shown before: without autonomy and in- 
dependence of the judiciary the danger of a re- 
lapse into the state of affairs that led to the 
Second War can never be fully ruled out. 

But it is not only imperfect independence 
which puts the German judge at a disadvantage 
in comparison with his colleagues in countries of 
British juristic tradition, for instance. What is 
very trying for the German judge is the large 


amount of laws that were passed within the last 


50 years, of which some were amended, others 
put out of force, so that, the judge must cons- 
tantly be on his guard not to get lost in this 
maze. ‘The reason for this welter of laws is that 
Germany has seen, in that short period, the col- 
lapse of three constitutional systems. In 1918 
the monarchical system was replaced by a demo- 
cratic republican one ; its instability—we had 17 


changes of government in 15 years—led to the 


Hitler regime, and after the unconditional sür- 


render at the end of World War Two, the powers 
-of occupation (Russia, The USA, Britain and 


France) each established in their -respective 


zones a kind of state machinery of their own 


liking. And finally, since 1949 there have 
been two Germanies in existence, East—and 
West-Germany, and while leaving Communist 
Germany apart—though we judge must take its 
legislation into account—there is now the 
West-German Federation with 11 federal states. 
Imagine: each constitutional system, each 
occupational power, each of the recent federal 
states as well as the Federal Diet of West Ger- 
many, issued its own laws and ordinances, On 
the whole, during the past one hundred years 
42.545 laws and ordinances were published, of 
which 26.263, that is 61 per cent, are still in 
force. The laws passed -since 1949 by the 
Federal Government and by each ‘of its states 
make up 175 folio volumes in small print, and 
3,000 pages cover the laws published in one yean 
Hardly any judge in -any western 
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‘of new laws, I think. Wouldn't it be human 
Чог- a judge: to. occasionally overlook one law 
‘or other? But judges are people with a scru- 
pulous conscience and as often as not they are 
haunted in théir sleeps by misgivings lest they 
should have blundered somewhere. - 

But the German judge ` is harassed not only 
by the huge number of laws, which he has to 
consider, but also by the increasing number of 
cases he has to’decide upon, by new problems 
he has to face and by new tasks that have 
fallen to him. One example for the latter cate- 
gory: the equality of the sexes had been laid 
down in the Constitution of 1949, but laws to 
implement this stipulation wére not passed Ъё- 
fore 1953. During. those 4 intervening years, 
the judge had to decide pending cases by in- 


. terpreting the constitution instead of applying 


the-lettér of the Jaw. The reason for the in- 
crease in pending cases is caused by the fact 
that the population, which by the way has con- 
siderably grown in number, has become very 
legally minded and does not hesitate to take 


cases to -the law, which an authorifatively 


minded -population would not have dared to do. 
New legal problems. have arisen due to the rapid 
and- continual technical and. economic progress 
and the résultant social.changes : the increase of 
traffic accidents, of crime and juvenile delin- 
quency, of the so-called white collar crimes comi- 


mitted by firm ‘managers and tax evaders, and: 
the recent. riots of students, only to mention’ 


some. 

At the beginning of my talk I told you that 
there were over 13,000 judges in my country. 
But compared with the amount of work that is 
exacted from them, there are not even enough. 

Careful consideration should be given to 
ways and means of getting out of the dilema 
of how the efficiency of the judicial system 


might be improved without reducing the Rule. 


of Law. Politicians have become aware of the 
urgency and difficulty of the solution of this 
problem. They make speeches professing their 


-deep concern and their good-will, but not 
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much m ‘happened so far apart from new pre- 


mises and new technical equipment such as 
dictaphone and some ‘such trifles. The judges 
can not very well be satisfied with edifying ad- 
dresses. They want to see something effective 
being done. That is why they have drawn up, 
and submitted to the public and to the proper 
quarters, their own suggestions and propositions 
of how the problems might be solved. 

^ Тат going to mention a few of the projects 
that have been brought forward. Let me begin 
with the judge and I'll make only two points. 
One: as I hàve already said earlier: getting 
first class honoürs in two examinations before 
а government board does not mean that some- 
one is going to be a good judge. Some experi- 
ence in other branches of the legal profession 
would be very useful for him. A five years’ 
term of.practice as an advocate or as an officer 
of the government ‘or local administration, or as 
an assistant to one ‘of the managers of a bank 
or an industrial concern’ would widen the hori- 
zon of ` young jurist which is a prerequisite for a 
judge. "Two: We consider it entirely wrong 
that thé àppóintmerit and selection for the pro- 
motion of judges sliould be at the discretion of 
the Ministry, as this gives preponderance to the 


' executive over the judiciary power in the state. 


We hold that a selection and appointment 
board, consisting of members of the judicial 


bench and of members of Parliament, would be 


much more appropriate. Parliament, represent- 
ing the people, has better claim to take 
part in the decision as to who would have juris- 
diction over the people. Those who make the 
law, and those who apply it, are good yoke- 
fellows. For the judicial bench to be repre- 
sented on the board seems reasonable :-they are 
best able to discern whether an applicant is 
qualified for the job, by far better able than re- 
presentatives of the legal administration. Be- 
sides, all possible doubts in the fairness of the 
decisions- taken by the Ministry in the—mind 
you !—secret procedure that is now being in 
force, would be eliminated, 
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As regards the multitude, the host of laws, 
of which I drew up for you a rather gloomy 
picture, I must admit that their effect on juris- 
diction is not as bad as one would have expec- 
ted for the simple reason that only a small por- 
tion is still applicable. А comb-out of the 
codes of law would surely be highly beneficient. 
But along with that operation, a reform of the 
wording of those of the laws that remain valid, 
should be embarked upon, emphasizing the 
general idea of each law and dropping all petty 
special regulations. Since life progresses inces- 
santly, laws are actually already out-dated by 
the time they become effective. So it should 
be left to the judge to apply the law to the case 
by taking into account the changing circumstan- 
Of course, I realize how easy it is to point 
out improvements, and how difficult it is to put 
them into practice. Only constant endeavour, 
however, will bring forth a jurisdiction a nation 
needs in order to raise to the highest standard of 
civilisation. А famous German jurist once said 
that a nation and an epoch will only have the 
jurisdiction that is in keeping with their civili- 
sation. When we view our century critically, 
we will find a stupendous increase of knowledge 
and skill in'science and' technology. But there 
has not been a correlative increase in’ wisdom 
to enable us to apply our power over matter 
responsibly. It goes without saying that no 


nation should be blamed which, after times of 
misery and oppression, in the first place tries to 
improve its standard of living. Nor can I blame 
my country for having, after the ravages of two 
world wars and the collapse of several political 
systems, concentrated on the recovery of its eco- 
nomy, neglecting cultural issues. 

Almost every court house in my country is ' 
adorned with a statue of a tall lady, represent- 
ing Justice—actually she was of the goddesses 
of ancient Rome. She is always represented 
with a sword, symbolizing punishment, in the 
one hand, and in the other with a pair of scales 
as thé symbol of equity. And her eyes are 
blind-folded so that she might judge without res- - 
pect of persons. The bandage, I am afraid, may 
sometimes have made her blind to her own 
shortcomings, but we should forgive her. For 
too long she has been in the hands of the autho- 
rities. We judges, her faithful servants, are 
determnied to look after her in the future. Lady 
Justice, that august goddess, is now going to get 
new clothes, since. her old ones are torn and 
patched up. But we also want to rejuvenate 
and beautify her body, so that we might derive - 
pleasure from looking at her. I rely on the 
younger generation in my country to accomplish 
the task of giving justice new life and even 
beauty—clothes are not essential—since they 
will have to live with her for many years to 
come, 


` Preamble :` . The Rule. of Law as it was con- 
ceived by the 19th century liberal thinking in 
the west was so to say a crusade against ‘status’ 
in its widest connotation as it had come to exist 
from earliest times round the monarchy and the 


nobility and which had divided the society into. 


distinct privileged, less- -privileged and поп- 
privileged groups. Because of this historical 
association with status against which the on- 
slaught was aimed, the Rule of Law has often 
been viewed `аѕ an interchangeable term with 
the extension of liberty (Cf. Maine’s famous dic- 
tum ‘from Liberty to Freedom’). But there ate 
ча ы difficulties in interpreting the phrase in 
terms of the 19th century notion of liberty, since 


in the modern context of the welfare state such 
an association can neither . be discovered nmor.' 


clearly established leading to confüsion which 
may give the appearance of an enormous exten- 
sion of state power as а Protector, Dispenser of 


Social Services, Industrial Manager, Economic: 


Controller" and Arbitrator, and a consequent 
decline of liberty and of the Rule of Law. It 


is intended. to establish in ‘this article that this. 


association between liberty: and ‘the Rule of Law 
is a mere historical accident, and that іп the 
modern .context of the welfare state, the exten- 
sion of the state power constitutes no threat to 
the operation of the Rule of Law, either to its 


sphere or tó its spirit, so long as the power of. 


* the state is 5 itself subordinate. to the will - of the 
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peoplé. It is further intended to establish that 
in the contemporary setting, the extension of 
such power is complementary to the Rule of Law 
in.so far as this power has, by extending its 


. Operation to spheres where it was hardly ever 


operative in the past, it has ensured the maxi- 
mum aggregate significance to the Rule of Law. 


-Rule of us a relative concept - 

|. Though in- popular, mind ‘rule of law’ and 
irate by law’ have been just interchangeable 
terms,-the debate on the distinction between the 
two is. by no means stale in the gathering of 
jurists and lawyers so much so that in a paper 
entitled “The Rule of Law and Absolute 
Sovereignty”. printed іп the- University of 
Pennsylvania Law Review .(1958), Goodhart has 
drawn renewed attention to it, the ‘rule by law’ 
having been conceived as “the most efficient ins- 
trument in ‘the enforcement of tyrannical rule” 
While the ‘rule of law’ as providing “the essen- 
tial foundation of liberty.” The distinction may 
at first sight give satisfaction to an westerner who 
has а particular weakness for the word ‘liberty’, 
büt on à more careful analysis this association 
should raise more issues than it really solves. 
For, as the term stands, it gives no guidance as 
to what liberty consists in, whether or not it is 
a relativé term for the benefit of certain groups 
and sections and what really may be its 'essen- 
tial - foundation. .And till these issues can be 
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satisfactorily resolved, the two popularly inter- 
changeable but really different notions would 
continue to baffle the experts more than they 
would do the laymen. The conceptual confu- 
sion arises from the accidental association of the 
Rule of Law with the 19th century liberalism 
and for this state of things the historical setting 
in which the notion had its genesis in England 
in the people’s struggle against the powers of the 
Monarchy which had curbed the powers of the 
British Monarch with simultaneous gain of 
liberty by the people is very largely responsible. 
But a case from contemporary life that may 
carry us to the other extreme is equally con- 
ceivable, the case of the American Negro whose 
participation in the Rule of Law is being in- 
creased not by limiting the powers of the state 
but by the state acquiring new powers to ensure 
the black man his much valued civil rights. Jn 
India, the Constitutional provisions . regarding 
the Scheduled Castes, Scheduled tribes and other 
backward sections have to be viewed in the same 
light. The truth, therefore, lies, in what 
W. Friedmann has written in "Law in a Chang- 
ing Society" that the content of the Rule of 
Law cannot be determined for all time and all 
circumstances. In other words, it is relative to 
time and circumstances and to ‘the value sys- 
tems of the society under which the state makes 
the fullest possible arrangement “for the indi- 
dividual to develop into morally and. intellectu- 
ally responsible person.” 


“Association with Democracy an accident 

Strictly speaking, the association of the Rule 
of Law with a democratic system as in the west; 
particularly in England, is no more than a histori- 


cal accident. As Dicey, to whom goes the credit: 


for classical exposition of the Rule of Law, has 
written, the rule may be taken to mean certain 
fundamental laws that are held to be supreme 
in а state. Where such fundamental laws exist, 
they have the primary characteristic of being 
permanent, whatever may be the form of gov- 
eriment. In England, at least, Dicey continues, 


four centuries back, it was recognised that there 
existed certain fundamental laws which could ` 
under no circumstances be changed by Parlia- 
ment, but could, if circumstances so demanded, 
be interpreted by the courts. But gradually 
some sort of alliance was forged between Par- 
liament and Common Law authorities and the 
supremacy of law came to mean the supremacy 
of Parliament which was the same as the supre- 
macy of demos or people. Interestingly enough, 
neither the Revolution of 1688 which gave Par- 
liament the supreme authority in law nor sub- 
sequent developments in England necessitated a 
total obliteration of the monarchy or the nobi- 
lity which were duly fitted. into- the texture 
of the society. In this situation, the Rule of 
Law, as conceived. by Dicey, came to signify 
three basic büt distinct ideas. In the first place, 
under the Rule, every person is protected against 
arbitrary. power of the executive and no one can 
be punished unless his crime is duly proved in 
the ordinary. court accórding to the ordinary law 
of the. land. Secondly, it means that no-man is 
above law and any one, howsoever high his posi- 
tion may be, who commits a .crime, will be 
punished in the same manner as any other com- 
mon citizen. In this view, the Rule rejects the. 
so-called administrative justice as applied : by 
special tribunals on- the European model.. And 
thirdly, the constitution itself, unwritten in the. 
British context, is the result of judicial decisions 
in individual: cases dealing with- the rights of 
private . persons. Obviously therefore, funda- 
mental to the Rule of Law is not the existence. 
of: democracy though under a democratic system 
its operation is much facilitated. But even when 
a-society-is divided. by some sort of. status, as 
every conceivable society-traditional or. modern, 
is, the Rule of Law may still exist if its enforcé- 
ment is not handicapped by this status or if. 
people enjoying diverse status are not governed 
under different legal systems but,are subject to 
the same laws and judicial decisions. . А 


To re-state the position, а Rule of Law may 
or may not exist. with democracy as it may ог ' 
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may not exist with any other system. -What is 
really relevańt about its existence is that with a 
Rule of. Law, the government itself is subject to 
the laws it makes and to the greater law which 
it upholds. This is not to deny or even miss the 
special type of responsibility that is enjoyed by 
the governing class as distinguished from the 
governed. But when the crime or the failing is 
of the same sort, a member of the government 
Cannot, under the Rule of Law, claim reprieve 
on the basis of his official position. Thus for 
instance, a judge or magistrate while trying a 
person according to the Jaw may sentence him 
to a fine, imprisonment or even capital punish- 
ment without himself being accountable for it. 
For, ве, „Бу his association with the government 
enjoys the power of inflicting such punishment 
on the wrong doer. . But if the judge-or the 
magistrate commits the same crime which is 
punishable under the law, then he can claim no 
exemption on the official ground but will be 
tried according to the same law and. face the 
same -consequence.-as - any other citizen. In 
other words, the Rule of Law is ‘like a univer- 
sal law which is no respector of person, caste 
or creed. "Rather, it demands: that what is law 
for one pérson is law for every other person and 
none is by reason of privilege or any other con- 
sideration extraneous to:the purpose of law, 
‘exempt from the obligation or denied the right. 


"Taking a ‘Peep into ` History. . NEN 

Viewed from this angle, the Rule of Law is 

‘a recent development and did not really exist 
in the past. Take for.instance, the society in 
ancient Greece which: had a democratic system 
“but it was :а restricted type .of democracy in 
which there could not have been the.develop- 
‘ment of the Rule of Law. The Athenian society 
‘was -particularly noted for its great love for 
liberty but since the Atheniàn citizenship was a 
‘sort ôf privilege to be enjoyed Бу the citizens 
“only to the exclusion of the :helots, it .can- 
‘not’ be said -that the Athenian society 
- -had at any time -sown the seeds of the Rule of 
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Law. Coming next to the Roman times, in the 


early phase .of the Roman society: there always 
existed a distinction between the Patricians and 
the Plebians, the former- being the brahmins of 
the Roman state. And by the time this distinc- 
tion disappeared, Rome had- developed into an 
empire with diverse groups of people within its 
political system. With so mudh diversity intro- 
duced, -the same system of law could not pre- 
vail and so Rome devised a double system, “jus 
civile", which was applicable to cases between 
Roman citizens, and “jus gentium", which was 
applicable.to cases between the Roman. citizens 
and other- peoples- of the empire or between 
foreigners. of which there were so many within 
the imperial boundaries or between non-citizens 
who were residents within the empire. The 
Roman system of law was thus discriminatory 
between the imperial masters and the rest and 
must have provided. a model to the legal systems 
of:subsequent empires. It is, however, not 
known if under the “jus civile" any discrimina- 
tion favoured the high officials and other digni- 
taries of Ше state, though such discrimination 
seems probable. in the absence of шу: notion of 
the Rule of Law, - 

In the Dark. Age of А ey the 
state and the church became identified under the 


-authority of the Pope of Rome.so much so that 
‘the. political leadership passed on to the clergy- 


men. -And in the later phase of this period the 
people were so much busy with other develop- 


- ments -like the Renaissance and the Reformation 


that they -had no-time or.occasion to think in 
terms -of the development. of the Rule of Law. 


‘But the people of England were more fortunate 


in ‘their secular home where. the notion of the 
Rule of Law was born in the midst of the peo- 
ple’s struggle against monarchy. In its subse- 
quent growth through the decisions of the law 
courts, the Rule of Law came to be so estab- 
lished in that country that it is now a sort of 
habit, a way of life with the English people. lt 
is automatic and axiomatic in that country that 


-nobody -suffers in person and/or in property 


\ 


, 


‘came from outside. 
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without being tried in a law court. In fact, the 
whole legal system in England today, the law of 
contract, property, tort, criminal law, bears the 
stamp of the Rule of. Law. 

In India, as in most other countries, there is 
hardly a tradition in the Rule of Law, the more 
so since the people here belong to diverse ethnic 
groups from pre-historic times. The earliest 
distinction was based on the pigmentation of 
the skin, the dark-skinned indigenous inhabitants 
(dasas or dasyus) being considered recially, and 
hence in the eye of law, inferior to the fair-skin- 
ned Aryans. In contemporary history, this may 
compare with the whiteman’s notion of the colo- 
nial peoples, if not the Nazi notion of the supe- 
riority of the Nordic races. After the Aryan set- 
tlements had been established and their eastward 
expansion brought to halt, also in pre-history, 
the history of India is one of empire-building 
by people of diverse stocks, vratya-kshatriyas, 
which included the Sisunagas, the Nandas. and 
the Mauryas, the Guptas- whọ came from the 
south, and the Kusanas and. the Hunas, the 
Turko-Afgans and the Mongols all of whom 
The course. of- Indian his- 
tory had, therefore, little scope for the deve- 
lopment of the Rule of Law. In the Hindu 
social order which was hierarchical in which a 
brahmin could punish a low-born in case the 
former was harmed, the process did not work 
in the reverse direction.. A sudra made himselti 
liable to severe punishment if he trespassed in- 
to the superior man’s profession and even this 
was a one-way rule. The Islamic rulers prac. 
tised a dual system of law, one for the believers 
and the other for the rest, the latter being dis- 


criminated against not only in crime but also 


in the holding and accumulation of property 
and title thereto. With the advent of the 
British Raj and the establishment of а legal sys- 
tem based on the British model, the distinction 
between the Muslims and the rest had gone, Бий 
since the law now discriminàted in favour of 
the white man the’ Rule of Law could not in 
fact be esfablished ; and later, when the more 


UNIVERSITY LAW: JOURNAL 


enlightened and progressive among the British 
administrators sought its introduction, the white 
residents of India started what is known as the 
Ibert Bill agitation. The British rulers thus 
remained a privileged class in this country, and 
when iater under the Government of India Act, 
1935, power was sought in part to be transfer- . 
red to this country, the Act itself introduced. 
‘special responsibilities’ and ‘special powers’ to 
safeguard the interests of the British commer- 
cial community. Since the attainment of inde- 
pendence, we have not only tried to adopt a 
Rule of Law as it exists in England, doing away 
with the special -responsibilities and special 
powers under the Government of India Act, 1935, 
we have gone a step further to provide safe- 
guards in the form of Fundamental Rights to the 
citizens and other persons which are now.a part 
of the Constitution. This indeed has been a 
laudable step but still due to sundry limita- 
tions some of which are general and some speci- 
fic to the Indian conditions, we cannot say that 
& total Rule of Law has been an achieved real- 
ity in this country. E 


A Review of Jones’ Re-statement of 
Dicey’s Stand 

Dicey had formulated his views on the Rule 
of Law in the 19th century background of liber- 
alism and "laissez faire". The first edition of 
his celebrated work, “Law of the Constitution," 
came out in 1885 when these two were the upper- 
most in the English life and welfare state was 
no where near the horizon. This is not to sug- 
gest a total passivity on the part of. ће state in 
England even in the 19th century ; what is, how- 
ever, important is that Dicey’s three elements of 
the Rule of Law were by and large fulfilled in 
thé British judicial system. Since then there has 
been a significant change in favour of the wel- 
fare state which to'a substantial degree reversed 
the foundations on which liberalism and 1aissez 
faire were based and this bas perhaps necessi- 
tated a reformulation of Dicey's original stand 
even for England. This has now been attempted . 


u x əl 
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by Harry W. Jones in the course of a paper en- 


titled "The Rule of Law and the Welfare State” - 


published in the Columbia Law Review, 1958. 
The re-formulation reads in part-as follows: 

- "There is, I believe, ideas of universal 
validity reflected in Dicey's three meanings" 
of the Rulé of Law . . . (1) in a decent society 
it is unthinkable that government or any 
officer of government possesses arbitrary 
power over the person or the interests of the 
individual; (2) all members of society, pri« 

` vate persons and government officials: alike, 
must be equally responsible before the.law.: 
and (3) effective judicial remedies are more 
important than abstract constitutional decla- 
rations in securing the rights of the indivi- 
dual against encroachment by the state.” 
Regarding (1) Dicey’s appears to be more 


positive statement than Jones’ ‘re-formulation’ 


since in the latter any arbitrary power over the 
person or the interests of the individual has been 
declared ‘unthinkable’ and thus not totally ruled 
out. Dicey's second point stands for equal sub- 
jection of all classes to the ordinary law of the 
land while Jones’ reformulation takes a milder 
line making all members of the society equally 
responsible before the law. Dicey’s third point 
is specific to the British situation in which there 
is no written constitution and the entire struc- 
ture.of government is based on conventions, Be- 
s.des, in England there is a strong body of law, 
Common Law, which was not passed by Par- 
liament but which has the validity and enforci- 
bility. of law. Hence in Dicey’s formulation 
private. individual rights deriving validity from 
judicial precedents take a position superior to 
constitutional codes. This cannot strictly be 
said of countries which have a written constitu- 
tion wherein judicialeprecedents only supple- 
ment the constitutional provisions. .In the light 
of this, Jones’ re-formulation. apparently ‘breaks 
no new ground unless. we envisage a situation 
where even constitutional declarations, obviously 
sacred which the judiciary must uphold, are 
* flouted by the executive under special orders, 
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аана ог even delegated legislation, But 
‘then the re-formulation would fall short in a 
‘situation, as іп India, where constitutional safe- 
guards to individual rights as provided in the 
‘Constitution are not only negatived by the Direc- 
tive Principles of State Policy, also a part of the 
Constitution, but even a judicial redress is ren- 
dered impotent as under ‘preventive detention’ 
‘legislation or the Emergency provisions contain- 
ed in Articles 352 to 360 of the Constitution of 
India. Despite these shortcomings, Jones’ re- 
formulation makes а valuable contribution 
though it may be added as a postscript to this 
section that this along with its original apply 
only to the democratic countries and has noth- 
ing to do with the collectivist systems. 


-Friedmann’s trouble about a Common 
Denominator 

Hating thus restricted the use of the Rule 
of Law to the democratic countries, we are now 
confronted with two, perhaps three, variants of 
the democratic system. In the first category may 
be placed a Common-law-tradition democracy 
as in.England which emphasizes the need for a 
‘unitary system of judicial control as an essential 
safeguard of individual liberties against adminis- 
trative arbitrariness. In the second category 
fall the Contitental systems which regard the 
fulfledged hierarchy of administrative courts as 
a more secure safeguard against the abuse of pub- 
lic power. A third variety perhaps, which stems 
from the first, is provided by countries that had 
their genesis within the Common law family but 
which have adopted federal and written consti- 
tutions with.a division of legislative powers be- 
tween the Centre and the constituent states. All 
these, however, have а common base in the will 
of the people as being the ultimate political mas- 
ter and for the operation of the Rule of Law in 
these Friedmann strives to find a common deno- 
minator in terms of a common democratic ideal 
of justice. But since he has not been able to 
break away from the 19th century moorings 
of liberalism and laissez faire, his search for a 
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common denominator has apparently landed him 
into a difficulty. Áccording to him; this.common 
denominator is provided by three things, viz. 
equality, liberty and ultimate control of govern- 
ment by the people, and therein is the genesis 
of the whole trouble. Take for instance, his first 
item.Equality which -cannot be and has never 
been established in absolute sense and hence 
Friedmann seeks a compromise by saying that 
“а democratic ideal of justice demands that in- 
equalities shall be inequalities of function and 
service but shall not be derived from distinctions 
based on race, religion or other personal attribu- 
tes." True, but this only changes the base from 
which inequality originates, and not the fact of in- 
equality. The same is with Liberty and Control of 
Government by the people. The last item has of 
late assumed sufficient importance in this coun- 
try in view of the suggestion made by the Elec- 
tion Commissioner to introduce some sort of 
compulsion in securing exercise of franchise at 
the elections to the Parliament and State Legis- 
letures as in Australia, without which the indo- 
lence and apathy of the voter may not break 
and the control of government by the people 
does not derive any significance. Here, too, 
Friedmann has concluded the discussion by say- 
ing that “the basic safeguard of this aspect of the 
Rule of Law lies in extra-legal elements; only 
a society whose members are imbued with their 
personal sense of responsibility can profit from 
legal safeguards." Now, coming back to the 
Indian situation the point at issue would be that 
if compulsory voting is prescribed. by law, it 
will fulfill Friedmann's third point but at the 
cost of the second. In other words, by pursuing 
the three points, no one can arrive at an absolute 
solution regarding the common denominator, 
as Mr. Friedmann has not. It would, therefore, 
be easier for the: jurist to accept equality, liberty 
and control of govefnment as they may be esta- 
blished in the context of the’ different variants of 
democracy. He need not feel embarrassed if in 
actual operation oné supersedes or is superseded 
by the other'or does not find-full scope so long as 
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equality and liberty in the eye of law аге there- 
by not violated. In other words, what is relevant 
in the context of a search for a common deno- 
minator is not a political conception of liberty 
or equality, but a juristic conception. In-a jurist's 
view, equality in the.context of the Rule of law 
should mean neither racial equality пог, function- 
al equality but equality їп the eye of the judi- 
ciary, no matter what the status of. the persons 
involved in the conflict may be, and liberty 
should mean liberty to seek and get redress. 


The third point, viz., control of government by 


the people will be considered at a later stage. 


What really thwarts Liberty and Equality in 
u^ Juristic Sense? — 
Accepting the juristic sense of the two terms 
and дої bothering about the structural peculiari- 


. ties of judiciary under the different variants of de- 


mocracy, we may next proceed to consider tbe 
factors that thwart liberty and equality to seek 
and obtain redress. For these are more dan- 
gerous to the operation of the Rule of Law than 
anything else. Broadly, they may be placed 
under four heads, viz., remnants of status includ- 
ing ‘new status conditions’, delay and costliness 
of legal redress, personality of the judge and the 
existence of a “cultural lag. These need a little 
explanation. So far as the first item is concerned, 
though feudalism has disappeared from the wes- 
tern society, the remnants of it still exist in the 
form of distinctions and privileges which are by 
no means extinct. They still centre round birth, 
profession, wealth or sheer prejudice which no 
legislation can eradicate. In fact, in the new 
situation created by industrial revolution a whole 
host of ‘new status conditions’ have cropped up 


‘that are safeguarded by legislation. Coming to 


our second factor,, where formal distinctions are 
done away with and ргеј се got rid of by edu- 
cational advancement, substantial handicaps 
may still exist which prevent an equal access 
for all to the Court .of law. This may happen 
for three reasons, viz., ignorance, distance and 
costliness. In a country like India with illiteracy . 
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rampant, the Rule of Law or even the codifi- 
cation of Fundamental Rights makes little differ- 
ence, since not many may be aware of their 
existence. And even when they are, the distance 
from the law court and the slowness of the judi- 
cial process may prove prohibitive. Add to 
these the costliness of the legal redress, and the 
Rule of Law would appear as the privilege of the 
more fortunate. The personality of the judge 
is the third inhibiting factor. Since the members 
of the Bench are mostly or wholly drawn from 
particular sections of the: society, their sympathy 
is likely to lean in favour of these sections unless 


the parties to the proceeding are both from simi- - 


lar economic situations. This is not intended to 
suggest that the judges are consciously prejudiced 
for wealth, status or learning; but they too are 
human beings and hence they too are subject 
to the infirmities of human nature. And finally, 
in. progressive societies, where science and tech- 
nology are steadily on the march, law which is 
a part of the culture of the society is so slowly: 
responsive to new social situations that it may 
safely be said that the spirit of law is far less 
changeable than the spirit of the community. 
Take for instance, the attitude of law to property. 
The Jaw seeks to up hold the traditional rights to 
property, howsoever, inconsistent these rights 
may be with changing.social ideas. In other 
words, the justice administered by -law -is no 
more than a distributive justice based on the 
present system of distribution which in turn is 
safeguarded by the traditional system of law. 
Thus conceived, the law merely apportions and 
divides but it does not seek to reconcile opposite 
claims ‘in’ the new light in which these present 
themselves these days. These are -very - serious 
limitations to the operation of the Rule of Law. 
But then it will be taking too cynical a view to 
suggest that in existing context the Rule of Law 
is totally devoid of positive significance. This 
significance still lies in what Miss Follett has 
called the “creative area of law”. This may not 
yet concern itself with howmuch the law safe- 
guards our interest; but in.so far as the law 


helps us to understand our interest, it does ful- 
fil a positive role. 


Is Welfare State inconsistent with the Rule 
of Law? - 
From the 19th century liberalism and laissez 
faire, we have now reached a totally new situa- 


‘tion created by the emergence of the welfare 


state. To what extent is it a fulfilment of the 
Marxian prediction about the ‘withering away 
of the state' (obviously the status state) is beyond 
the scope of this article; but it is relevant to 
consider if this welfare state posses a real threat 
to the operation of the Rule of Law, as some 
jurists apprehend. Needless to add that this new 
situation has been created by the maturity of 
capitalism which can no longer depend on a few 
capitalists nor thrive on the basis of liberalism 
and laissez faire. -Its prepetuation demands the 
active participation of the entire community, 
from which the state is not apart. It has rightly 
been said that economic development іп the 19th 
century has been inseparable from a high degree 
of individual insecurity, which in the context of 
capitalism has been caused by two factors, viz., 
individualism and primogeniture. In consequence, 
what to the-19th century jurist appeared to be a 
secure foundation of the Rule of Law had its 
severe limitations. Apparently, individualism 
and primogeniture gave freedom. to the indivi- 
dual but this freedom had its roots in extreme 
insecurity. “But then it is not correct to suggest 
that “а modern industrialised and urbanised man 
hàs sürrendered his legal freedom" to gain secu- 
rity. What has really happened is that an indivi- 
düal finding it difficult to function in isolation 
has merged.with interest groups not to surren- 
der legal freedom to gain security, but to impart 
contenf to freedom which is consistent with se- 
curity. In modern organisation no matter whe- 
ther it is industry, business or administration, 
an individual is virtually lost unless he functions 
аз `а member of a group and the welfare state is 
just oné of ‘the many groups —indeed the most 
powerful] one functioning in the society through 
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which his legal freedom really takes full shape. 
Indeed as the sphere of insecurity widened i in the 
context of the rise of big corporations, and now 
of automation, the sphere of operation of the 
welfare state too has widened not to curb indi- 
vidual’s legal freedom, as in a totalitarian state, 
but to safeguard it through legislation and en- 


forcement. But so long as the government is. 


chosen freely by the people and the extension of 
the state sphere has the tacit support of the elec« 
torate, the welfare state, instead of posing a 
threat, widens the sphere of the Rule of Law. 


When is. the Rule of Law really threatened ? 

Normally, therefore, there is nothing to be 
apprehensive about the Rule of Law from the 
extension of the power of the welfare state so 
long as the government itself is chosen freely 
by the people. To give a real content to the 
people's choice neither an election is enough nor 
is the hundred percent voters' participation at 
the polls. What is important is the existencé 
of а two-party system. in which power alternates 
from one to the other depending on the people's 
preference of their respective programmes and 
the real freedom of the electorate at the polls. 
For, government itself is a privilege, perhaps a 
very great one, and the party which is in power 
is for the time being in a privileged position. 
Now, democracy is in jeopardy if this privilege 
becomes the monopoly of a single party. Such 
a situation has been going on in India where 
theré has not only been a monopolisation of a 
privilege but also a loss of contact with the 
people on the part of the ruling party. This is 
not only a threat,to the Rule of Law but to the 
entire framework of .democracy. . Another 
threat to both of these in this country is em- 
bodied in the Constitution itself in the form of 
the Directive Principles of State Policy which 
seek to establish what is being passed off as 
‘democratic socialism’ which stands somewhere 
in between a welfare state and a totalitarian 
state. But the greatest threat to the Rule of 
Law in this country comes when not only are 


the Fundamental Rights taken away from the 
jurisdiction of judiciary but, as it happens in 
extreme case, when the Constitution itself is 
amended to fit in with the political creed of the 
ruling party which holds a monopoly. But 
then there is somewhere a silver lining. A party 
may monopolise power, it may lose all contact 
with the people and may be indifferent to its 
usefulness,- it may .even interpret people's 
apathy to vote as a tacit consent in-its favour, 
but a time comes when at last the will of the 
people asserts, may be with understanding, or 
may be out of sheer anger generated by dis- 
appointment, and then this monopoly breaks. 
That in fact is, and has been, the real strength 
of the democratic system in which not a party 
but the will of the people-is the ultimate master 
and it is this that is the real safeguard of the 
Rule of Law in a democratic state. Апа after 
the fourth general elections in India, democracy 
and Rule of Law have reasserted by breaking 
the monopoly of power of the party which had 
for the last 20 убав dominated the political 
scene. 


When does the Nemesis really come ? 

. This brings us to the final stage of the dis- 
cussion. It has been the contention of this 
article that the welfare state instead of jeo- 
pardising the operation of the Rule of Law has 
really extended it. Some have viewed the 
change with apprehension as from STATUS to 
FREEDOM to NEW STATUS CONDITIONS. 
and in support of their apprehension about the 
positive interference by the state they cite ex- 
amples from all branches of law. This only 
establishes the limitation of any human insti- . 
tution and the Rule of Law is no exception. As 
there can be no total democratic system, 80 
there cannot be a total Rule of Law. But then 
the so-called new status conditions do, not 
threaten the democratic system with a Nemesis. 
It has been the effort of this article to see the _ 
individual in the new light of his situation in 
which he effectively acts only through the group 
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and accordingly to interpret the Rule ‘of Law, 
and when this view is accepted, it would appear 
that not only.the content but also the sphere 
of the Rule of Law has largely expanded under 
the welfare state. The real threat to the Rule 
of Law, therefore, does not come either from 
the welfare state or from the new status condi- 
* tions so long as the government derives its sup- 
port from the will of the people, which may 
remain dormant for a time but which ulti- 
mately acts. The real-nemesis, however, des- 
cends if some day this will of the people is itself 
rendered impotent or suppressed by the sterilis- 
ing impact of thought control as in a totalita- 
rian state or by the deadening glare of the com- 


mercial television undermining individual judg- 
ment as under the more affluent democracies or 
the economic slavery of the majority of the peo- 
ple or the loss of faith of the people in the Rule 
of Law itself, the actual working of the Rule 
of Law having fallen into undesirable hands. 
When this happens, when the people are not 
only unwilling but also incapable of exercising 
their judgment, not only the Rule of Law but 


“also the entire democratic system will be in 


danger. Let us, however, hope that such a day 
is still far off. But if it ever becomes a reality, 
the debate itself will cease, for then nobody 
would bother separately for the Rule of Law. 


1. Laws Without Lawyers: 

We are told that Colonial America had 
visions of a New World Society without law. 
We in India are in the middle of a nightmare 
of super-abundance of laws without an adequate 
body of trained lawyers. Dean Griswold, in his 
learned Hamlyn Lecture, struck his first note 
upon the theme that "though the population of 
the United States is nearly 4 times that of the 
United Kingdom, it has more than 10 times as 
many lawyers". I dare not start on an analog- 
*ous note for fear of spreading our nightmare. 
Even if we take the present State of West Ben- 
gal, which is the pioneer State in India in legal 
profession and is now supposed to have an 
abundance of lawyers, we shall find that out of 
a population of 35 million there are only 8 
thousand registered lawyers. This means that 
although the population in the U.S.A. is only 
a litle more than 5 times of that of ours in 
West Bengal, they have 37 times as many law- 
yers as we have. If this is the picture for West 
Bengal, one may be certain that the picture for 
the whole of India can only be worse. 

The days of "eminent practitioners in law 
and learned judges” of whom India could 
proudly boast, are fast receding into the past. 
The present belongs to the politician, the eco- 
nomist, the engineer and the industrialist ; but 
not to the lawyer. It is they, and not he, who 
are charged with remaking the post-independent 
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тайа. And it is too readily — that jaw: 
making would by itself solve all social prob- 
lems; although Parliamentary democracy and 
the rule of Jaw would need well-drafted legisla- 
tion, well-conceived administrative machinery 
and well-organised judicial process, for which 
lawyers in the capacity of draftsmen, scholars 
and judicial statesmen are indispensable. Tho 
fact that some of the politicians are also law- 
yers, is beside the point. Judicial attitude and 
legal acumen have to be consciously and con- 
stantly applied in social reconstruction and eco- 
nomic regeneration. For, neither the mere 
existence of constitutional guarantee of funda- 
mental rights and procedural impartiality ; nor 
the theory of independent judiciary; nor an 
autonomous legal profession; nor, indeed, а 
freely elected parliament, can establish the rule 
of law or the freedom of the individual. At 
best, they, or any of (еш, can give а spurious 
sense of security. 


2. No Appreciation of Function of Law: 

. Western observers of developing countries 
have given India the credit for possessing & 
relatively developed legal system and a respect 
for law and order; but at the same time they 
have criticised the Indian leaders for not real- 
ising the true function of law and the need for 
a dynamic legal order in the present-day Indian 
society. If our leaders appear to be blind to 
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these urgent needs, mere importuning them will 
not make them „see. What is required, is to 
understand the reason for their apparent in- 
difference towards the functional aspect of law. 
Perhaps the roots of the present ill lie deep in 
the past. ` DX 

As regards the first proposition there is, of 


Law, Sir Henry Maine observed that it “has the 
oldest pedigree of any known system of juris- 
prudence.and even now it shows no signs of 
decrepitude". “At this day", Maine further 
adds, "it governs races of men, extending from 
Kashmere to Cape Comorin, who. agree in 
nothing else except their submission to it". 
When you supplement this with the English 
Common Law and statutes, that found accept- 
ance in this country for at least 240 years, you 
will no doubt.get a well-developed legal system. 

The second proposition, namely, the respect 
for law and order, which the Western writers on 
India bave recently observed, must be taken in- 
grained in the people whose forebears had con- 
ceived law as Dharma—"that which supports 
and sustains’—which reigns supreme. - Even 
the King is subject to it. In fact, in addition 
to the normal duties under the law in common 
with all men, the King has the added duty to 
take steps that the law may.be respected and 
obeyed; and the positive law is that portion 
which calls for the intervention of the King. In 
this sense, the Hindu conception of positive law 
may not appear very different from the Austi- 
nian: conception. The popular idea, that 
Oriental Empires were all for the gathering of 
taxes and the levying of armies, cannot be ac- 
cepted without qualification. . Indeed, it was 
the ‘protection of the people, and not the col- 
lection of taxes, that was regarded as the prin- 
cipal duty of the Hindu King. The right to 
collect*had a: corresponding duty to afford pro- 
tection to the people who paid. In this, both 
Manu and .Yajnavalka. held identical. views. 
. This is law. in its full functional sense; and its 


sanction is to be sought in the ethical concepts, 
which, as Justice William O. Douglas po.nts 
out, аге in accord with the present American 
view of law as well as the Gandhian philosophy. 

This takes us to the third proposition—that 
the law today is not thought of in India in the 
light of its social function as distinct from ad- 
ministrative necessity. To understand this at- 
titude, it would be necessary to look at the 1m- 
mediate past; and the ‘immediate’ in the 
context of Indian history, would embrace a few 
centuries that have now crystallised into а new 
tradition. 


3. A New Tradition : 

With the Muslim conquest of the couniry 
Hindu Law fell into evil day; and throughout 
the Muslim period this branch of jurisprudence 
was administered not in courts but in private 
tribunals. The country and the people came 
under the despotic rule of Emperors and re- 
mained so for long centuries. This was the state 
of affairs when Sir Thomas Roe, the English 
Ambassador, secured by а treaty with the 
Mughals in 1618 the concession of deciding dis- 
putes between the English in their factory at 
Surat. А 

Тһе constitutional history of India under the 
new tradition of the English has not been a 
steady and spontaneous growth of national in- 
stitutions. It has been an experiment—and a 
mighty one at that—to graft European institu- 
tions into the oriental habits of life. Definite 
laws were then made supreme amongst people 
accustomed for a long time to associate govern- 
ment with the exercise of arbitrary and uncon- 
trolled authority. The year 1781 bears witness 
to the termination of a fierce animosity between 
two views: one wanting to introduce and make 
the English law and Courts of Justice suprema 
over the Executive ; and the other, repelling the 
idea, thinking it more practicable for the Exe- 
cutive Government for a long time to come to 
be the controlling authority over the Courts. 

- It would not be unprofitable for us to bear 
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in mind that for more than 200 years at least, 
the tradition in this country has underlined a 
great need -for a -strong, authoritative ‘and 
supreme government, and an equally strong 
desire for the supremacy of law and of the courts 
of ee 


4, Laws Social Aloofness : 

The idea of the.supremacy of law being the 
ancient Indian tradition, its re-introduction into 
the country by the English caught the imagi- 
nation of the Indian mind. Besides, the de- 
mands and deficiencies of the society at the 
time stood the English law in good stead for 
acceptance. Establishment of law and order 
. was the need of the day, and the introduction of 
definite laws wbich the English Common Law 
and statutes could provide served the immediate 
purpose. That is how the English Law came to 
be established in India. - ` 
' But the two main factors for the birth and 
growth of law in айу society aré the economic 
pursuit of the people and their family organiza- 
tion; in the course of social evolution, new 
activities arise which react upon the law, pro- 
ducing new variations. The English Law in, 
India had no such organic connection with the 
social norms of the country beyond the imme- 
diate benefit it offered by way of law and order. 
Therefore, there has grown in India a condition 
for aloofness of the law from social events. And 
the aloofness which later created the hiatus be- 
tween the law and the society, was at first gra- 
dual and almost imperceptible. In the case of 
Collector of Masulipatam (1860) 8 Moore Ind. 
App. 500 (525), for instance, the Privy Council 
in England, which had become the final court 
of appeal from India in 1726, reversed the deci- 
sion of the Sadar Dewani Adalat (the highest 
indian Court for the: mofussil of Madras) and 
held that the estate of а Hindu Brahmin dying 
without*heirs escheated to the British Crown “as 
the sovereign power in British India, notwith- 
standing the text of the Hindu lawgiver that 
“The property of a Brahmin shall never be 


"upon forensic logic. ` 


UNIVERSITY LAW JOURNAL 


taken by the King”. This apparent violation 
of the text- did not, however, involve violence 
5 For, the Judicial Com- 
mittee held that the personal law was inapplic- 
able in that: case, observing that as soon as 
“there is a total failure of heirs, then the claim 
to the land ceases (we apprehend) to be subject 
to any such personal law...... The law of 
escheat intervenes and prevails...... Private 
ownership not existing, the State must be owner 
as ultimate lord". 

As long as society remains static; Ог slow 
moving, the gap: between law and society is not 
easily - perceived ; but when revolutionary social 
changes are introduced without corresponding 
legal adjustment, the gap begins to gape, and the 
law sheds all pretence to functional reality. In 
such circumstances, as Professor von Mehren of 
Harvard Law School observed after his visit to 
India; “Тһе society’s lawmen are шеге techni- 
cians working within a system whose genius 
and purpose they never perceive”, and “the 
lawyer tends to be looked Epon as a manipula- 
tor”, 


5. Administrators’ Impatience : 

India “is now опе ‘of the developing coun- 
tries of the world. Its administrators face a 
problem of paramount importance, namely that 
of ‘adjusting static institutions—both social and 
legal—to the needs and: demands of a relatively 
dynamic society. This adjustment has to come 
principally through balanced -legislative, admi- 
nistrative and judicial actions. In the absence 
of а ‘balanced outlook, the legal rules would. 
appear to be irksome fetters to the political ad- 
ministrators, who in their zeal for economic re- 
form, industrial development and administrative 
urgency would grow impatient with laws, law- 
yers and law courts. Dean Carl Spaeth of 
Stanford University Law School, during his 
visit to this country, also noticed the tonflict 
between the leaders of government in the execu- 
tive and legislative branches on the one hand, and 
the асац and ће legal profession оп the ‘other. - 
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“Some leaders”, says the learned Dean, “charge 
that the courts and the legal profession as a 
Whole are obstructionists who on narrow techni- 
‘cal grounds delay and hinder the efforts of gov- 
ernment to accelerate the social and economic 
development of the country”, 

In this atmosphere, it is but natural that ju- 
diciary would become the first victim of the post- 
independence evolutionary revolution or revolu- 
tionary evolution. If it is a revolution, it is too 
slow and too much tied up with the past ; and if 
it is an evolution, it is too fast ‘and seeking too 
conscious a break with the past. In any event, 
it will be a mistake to regard the process as sole- 
Ту economic апа political ; іп real substance, it 
is social and psychological. 


6. Fate of judiciary : 

(i) Constitution - 

In this process ‘of change the individual is 
certainly involved. But we are not here concer- 
ned with the-fate of the individual in, what Pro- 
fessor Friedmann calls “the triangular tension 
between the claims of individual, group, and 
State", but-with- the psychological assaults that 
have been dealt against he established judiciary 
of the country: 

The democratic Constitution. of India is not 
of the Presidential type as in the United States 
or the Latin American States; nor is it of the 
Directorial type found in Switzerland and the 
U.S.S.R., where the judiciary has no right to in- 
terpret the Constitution ; but is of the English 
Parliamentary type: of legislative sovereignty 
and ministerial] responsibility, but with judicial 
interpretation as iri the United States of America. 

.Unlike the United States, however, India has 
only one system of Courts. The Judiciary is 
charged with the function of .watching over the 
guaranteed fundamental rights as well as the 
whole machinery of government. It is inde- 
pendent “both of' the Legislature and of the 
Executive, and is entrusted with the function of 
. interpreting all laws, including the Constitution 
(Arts. 131-136 and 228). The Indian Supreme 
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Court is ТРЕЕ to adjudicate disputes Бе- 
tween the Central Government and the State 
‘Government, and between the various State 
Governments -themselves (Art. 131) The 
Supreme Court, being also the highest court of 
‘appeal (Arts. 132-136) and finally responsible 
for interpreting the Constitution, exercises final 
jurisdiction on all the three levels—national, 
State and individual citizen's. 

' (i). Judicial Independence : 

In such a constitutional setup, the indepen- 
dence of the- Judiciary is of utmost importance ; 
'and every executive-legislative interference with 
ihis independence would be a hideous com- 
mentary on democracy itself. Independent 
Judiciary means independence of courts as well 
as independence of the judges; and constitu- 
tional provisions are there to secure both (Arts. 
112, 124, 146, 202, 217, and 221). But these 
written provisions can'only give the shape; it is 
necessary to create the proper psychological at- 
‘mosphere for the growth of substance. 

Sometimes, even routine executive actions 
may detract from the independence of the judi- 
ciary in the absence of proper psychological ad- 
justments. To mitigate this the Law Commis- 
sion under the chairmanship of the then 
Attorney General Setalvad went as far as to re- 
commend that Art. 217 (1) should be so amend- 
ed as to provide that the appointment of High 
Court judgship must be made with the concur- 
тепсе of the Chief Justice: of the High Court 
concerned.  Ex-Judge P. B. Chakravarti—an 
ex-Chief Justice of Calcutta High Court—in his 
recent ‘Justice By The Clock! has been out- 
spoken in pointing out that before our Indepen- 
dence, the Government of India Acts of 1919 
and 1935 had both a similar provision; but 
that, because the Governor could then act in his 


individual discretion, ministerial influence and 
political considerations could not cloud the 
issue. Mr. Cliakravarti has in his inimitable 


style also shown how the entire judicial system 
—from the lowest courts to the High Courts— 
has fallen into utter neglect through Executive 
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callousness. A somewhat novel attitude of our 
political ^ administrators in favour of short- 
circuiting judicial processes for political and, ada 
ministrative ends was criticised as early as 1960 
by Mr. K. M. Munshi, the then Executive 
Chairman of the Indian Law Institute, “It des- 
troys”, said Mr. Munshi, “the sanctity of the 
Rule of Law. “It invariably: undermines respect 
for the courts". The existence of this deplor- 
able mental attitude of by-passing the judicial 
process, has also been responsible in no small 
measure for the recent growth of public-welfare 
offences and the lowering of the minimum 
Standards in trade and business of the country. 

Fortunately, Indian judiciary has been 
showing a spirit ‘of stout independence ftom the 
beginning ; ‘and public confidence `іп the judi- 
ciary shows no signs of waning. On the con- 
trary, the clamour for judicial enquiry, that one 
often hears, in public administration, is the 
highest public tribute to judicial integrity and 
independence, and an eloquent proof of public 
confidence in judiciary. Justice William O. 
Douglas, in his Tagore Law Lectures, noticed 
with satisfaction the unfailing spirit of judicial, 
independence shown in the case- of Kameswar 
Singh, ‚АТА. (1952) S.C. 252.. І 

In а country where 8096 of the population, 
though given the political right to vote, are un- 
der enslaving 'effects of poverty and ignorance ; 
where there has been (until.recently) a complete 
absence of political opposition with the result- 
ing monopoly óf powers in one party for an 
indefinite length of fime; and where constitu- 
tional- amendments have become practically, 
mere matters of legislation, the concept of judi- 
cial independence has the danger of remaining 
but academical Tbe feeling of distrust and sus- 
picion between the Executive-Legislative wing 
of the government on the one hand, and the 
judiciary and profession on the other; the occa- 
sional a assertion by -the а bodies to, oust 
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the jurisdiction of law courts; the question of 
selection of Judges ; the insufficiency of pay and 
pension of the judges in the current economic 
setup; their retiring age, and.the question of 
their re-employment in the services of govern- 
ment after retirement—all these are vital aspects 
of judicial independence and demand as much 
careful consideration as the drafting of the con- 
stitution itself. For, to quote the words of 
Justice Douglas, “What is written in the Cons- 
titution and in the law reports is not always an 
accurate reflection of the society governed by 
that legal system”. 

I have’ deliberately painted the darker side 
of the picture with a broad brush; because, we 
must confess the faults of our favourite system 
to add credit to our praises of its excellences. 
Happily, the concept of judicial independence ‘is 
traditional with us; it is, if I may say, almost 


in our blood, The separation of judiciary from 


the executive government and judicial indepen- 
dence were the outstanding features of the an- 
cient Hindu system even during the days of 
Hindu. monarchy. The case of Anatha Pindika 
vs. Jeta reported in the Vinaya Pitika, -Culla- 
vagga VI. 4. 9., is an illustration of the great 
principle of judicial independence, where in a 


dispute between a royal prince and a -private 


person the court decided-against ‘the former who 
accepted the decision as binding as a matter of 
course. , . : 


In this traditional background, a few disturb- 
ing instances of the present, need not alarm us; 
they are but a passing phase; and we have the 
unflinching faith that the issue of judicial inde- 
pendence will live, breathe and burn, when the 
poor, feeble and stuttering tongues of politicians 
and men are silenced in their grave. 

*[The article is based on materials used by 
the author in lecturers, discussions and seminars 
in the Law Schools in U.S.A. in 1965]. ' 
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The probation system in the jurisprudence of 
States’ Children Acts in India: provides for a 
method by which a deviant child, instead of 
being sentenced to any punishment, or of being 
lodged for a long time to an Institution such as 
Borstal Reformatory or Industrial or Certified 
School, may be brought under direct personal 
influence of a man or a woman,.as the case may 


-be, chosen for excellence of character. and per- 


sonal influence, lending authority to supervision 
-and securing humane treatment to the child. 
-The jurisprudence in the probation system 
under the Indian Juvenile Laws, makes a signi- 
ficant departure from the prevalent law of pro- 
„bation, which has an outlook different from the 
probation law -under the. Children Acts. 

-^ The concept of probation of child offenders 
first originated- in England in 1820 in Warwick- 
„shire Quarter Sessions. А. young attorney, 
Mathew -Davenport Hill, when a Recorder of 
Birmingham, popularised probation system of 
young offenders when he believed that the young 
individual was not wholly corrupt and had rea- 
sonable chances.of reformation, if a guardian 
.or.a parent kind and competent enough could 
take charge of such.a young convict. Confiden- 
tial, police officers (now their counterpart pro- 
batio. officers) visited guardians from time to 
time, recording progress of the offender and 


‘keeping his regular account. 
tem was adopted in London police courts, The 
English, probation of first offenders Act, 1887 
` did not make the real probation law. The pro- 
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PROBATION SYSTEMS 
UNDER THE STATES CHILDREN ACTS 
IN INDIA 
(Part—IT) 

By 
5. N. BAGCHI, 


Judge, High Court, Calcutta 


In 1860, this sys- 


bation supervision developed in England in its 


“early stage through police officers, and later on, 


through philanthrophic socia] workers. In 1886, 


‘New Zealand enacted the real probation law, 
establishing. conditions of probation and making 
“provisions for 'eniployment of salaried probation 
‘officers by the State for investigating into cases 
‘of first offenders and recommending probation 
“in suitable cases. The probation law in its pro- 


per sense Was enacted in England in 1907 fol- 


‘lowing. more or less the New Zealand pattern. 


America, however, is the pioneer in the field of 


“probation work. In 1841, Augustus, a Boston 
"book maker and a philanthrophist first took up 


the probation work. In 1869, Massachusetts 
law provided for appointment of State agents for 
attending criminal courts for watching proceed- 
ings against children. Such agents were re- 


quired to make arrangement for private home 


or agency placement, of some and the placement 


“оп probation to friends’ of others who were not 


committed. Ву. 1878, Masachussetts made pro- 
visions for appointment of salaried probation 
officers. The Masachussetts model of probation 
system with local variations here and there was 





16. Criminal Justice Act 1948—Sections 3 to 12 “and First Schedule to the 


Act is now the law in England regulating the practice of. probatión, 
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adopted by almost all the American states 
through the juvenile court laws, thus mani'est- 
ing the common concern for the prospects of 


rehabilitation of the young offenders and a sin- _ 


cere desire for treating juvenile delinquency 


with utmost liniency. At present, all the Ame- 


rican States through their Juvenile Court laws 
enforce probation system.*# Indian Jail Com- 
-mittee" suggested for the first time for adoption 
of probation system of young offenders. It ad- 
vocated for appointment of probation officers 
by the Government for watching over the con- 
duct of a child-offender under probation and to 
act as its'guide, philosopher and friend. 


. The system of probation of Juvenile delin- 
quent under the States’ Children Law in India 
may be viewed from two aspects. The Juvenile 
Courts’ disposition by probation order “partakes 
both: of sentencing and correctional measures, 
The court orders conditional liberty in the com- 
“munity under the supervision of court-appointed 
probation officers. In, ordinary probation, the 
“court may set forth certain conditions under 
which the probation order is to. be enforced. 
The probation procedure has two major facets : 
Pre-sentencing investigational proceedings in 
regard: to juvenile delinquents and supervising 
treatment of those sentenced to probation. The 
probation system is thus a correctional measure 
under the States’ Children Acts. Within the 
correctional measures under the- probation sys- 
tem’ falls the pre-sentencing investigational pro- 
ceedings by the Court’s probation officers under 
Court’s order for collection of materials for the 
Court’s final determination as to whether the 
subject should be placed on probation or should 
be institutionalised, and if put to probation, 
under what terms and conditions to be set forth 
in the bond to be enforced by the Court through 
the Court's probation officers. The .States' 
Children Acts provide for probation system in 
regard to juvenile delinquents upon the follow- 
ing basic considerations. - 


(a) the subject is a delinquent, found so on 
enquiry, | 

(b) his release on probation of.good con- 
duct upon assurance given in the bond 
by the sureties for enforcement of con- 
ditions set forth in the bond would be 
conducive to the education and rehabi- 
litation of the subject, thereby avoiding . 
either long term  institutionalisation 
order or imprisonment, 

(c) probation being conditional upon due 
performance of the terms and condi- 
tions in the bond, keeps the individual 
under probation and the sureties within 
the Court's authority as a basis for pos- 
sible revocation of the probation order 
and substitution therefor an institution- 

. alisation order, 

(d) and control and treatment of the subject 
in the community under the Court's 
superintending powers, exercised through 
its probation officers. 


The Acts aim mainly at supervision in the 
community under conditions set forth by the 


"Court for educating and treating the subject 
with this view that those who undertake custody 


on probation are roused to consciousness of 
their duty to the child on penalty of forefeiture 


'of the bond, executed for ensuring due perform- 


‘ance of the conditions in the bond. "The juve- 
nile court employs.its probation officers to 
supervise and guide the actions of those. who take 
custody of the child under a.bond as well as the 
Child's own conduct while om probation. The 
period of probation usually extends Br а 
period of three years.. 


In deciding whether a juvenile delinquent 
should be sentenced to probation order, a juve- 
nile court should raise the following questions, 
and find answers for them from the materials 
appearing in the reports of experts as well as 
of the probation officers in charge of the case :— ' 

1. Is the subject of dangerous character o 





16a. тре Law in Ашепса. 
17. Indi 


an Jail Committee Report, 1917-1920 paras 373375: 
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- 2.-Is.the probation. system conducive to “the 
-mental and emotional ‘шаке. -up of the 
. -subject 2. . > БУУЙ 
:3.- Does the subject- five a suitable -home 
and “enough economic security to’ give 
| ~ him-a new start to-his career, if hè is 
.- 7 <вепі back-to the community ? : 
-^ 4. Will the society be benefitted, if the sub- 
. * ** ject is placed on- probation 7 
5. -Does the subject have any pronon de: 
-linquent history ? - : 


'6. Was the.criminal conduct of the sube = 


induced by the oM of a Strong. provoca- 
ot. ton? ..- - 
7. Does the character and attitude of the 
се subject indicate his proclavity to” com- 
mission of another crime? `` 
8. "Does the guardian or parents ‘or the fit 
‘person’ with whom the custody of the 
Subject on probation is to be entrusted 
"have the capacity and aptitude for taking 
' '' proper care of and power to exercise ade- 
quate control over the subject for educat- 


ing him, for the purpose of rehabilitation ? 
For a juvenile court to find answers to the,- ` 
questions as enumerated above, the pre-trial іп: . | 


vestigational reports of experts and of the pro- 
bation officers are of vital importance under the 


Indian States’ Children Acts. If upon consider: . 


ation of- the--materials. in. the -reports at 


the enquiry, duly proved -by’ the experts and. 


` the probation’ officers: examined as witnesses in 
the enqiury, the court finds that instead of .ѕеп- 
tencing the subject, to probation order, an order 


should be passed for his placement either ina | 


Reformatory or a Borstal or an Industrial or. a 


Certified. School, the court should pass the order- 
according to the needs of the individua] subject. . . 
When placing the’ subject to any of the institu- ^ 


tions as aforesaid, the court should’ send а copy 
of the proved: report of experts arid probation 
officers to the.officers.in-charge of such institu- 
tions so" that the authorities "of. the institutions 


may have-materials to plan-out a programme.of - 
: correctional measures to be adopted for the.- 


neéds of the individual ward, placed in the Ins- 
tifution. ° The proabtion officers pre-sentencing 
investigational report should be аз much com- 
prehensive ' as possible incorporating therein 
‘materials “collected by experts as well as by the 
probation officers during” investigation ordered 
by the Juvenile Court magistrate under the 
States’ Children Acts and the rules made there- 
under.” The ‘materials i in the report should con- 
= the following information : 

‘Details of the Crime : 

00: ргіог criminal history, if any, — 

(b) history ‘of associates of the Subject, 

(© attitude of the subject, 

` (d) ‘thorough personal history of the subject, 


(i) physical development, 
. Gi) health, . 

- (iii) education, 

- (iv) -employment, if any, 

(v) habit, i 

(vi) character, . 

(vii). behavioural pattern, 
(viii) associates, 


-.' (ix) recreation, ." 


=.” (хӯ. mental condition, 
i (xi) physical deficiency, if any, 
Г (e) family history, 
(). -relationship of the subject with 
the members of the family, 
-(i) family environments, 
(а) social, (b) economic and (c) 
ME" ^ cultural, 
. surroundings. and neighbourhood where 
. the subject usually lives, 

(в) how people of the locality think of the 
subject and their attitude to him, ' 
Фф) а programme of probation plan suited 

to’ the subject.” 
` The Children Acts of the Indian States have 
made provisions for ‘probation system in skeletal 
forms, tò be supplemented by rules to be framed 
under - the. Acts . as, specially enjoined therein. 
For effective implementation of the probation 
system under the States. Children Acts, compre- 


-hénsivé rüles:are to be framed by the relative 
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State Governments under such Acts without fail, 
so that the system may not remain only in the 
cold priüts in the statute book, thereby frus- 
trating the very aim and object of such Acts. 
The investigation and enquiry into the cases of 
those amenable to the jurisdiction of the States' 
Juvenile Courts under the States’ Children Acts 
are to be conducted, in the case of Juvenile de- 
linquents, (i.e. offenders under the law) in parti- 
cular, under the Code of Criminal Procedure, 
1898, subject always to provisions made in those 
behalf under the relative States? Children Acts and 
the rules framed thereunder, in view of the pro- 
visions of section 5, sub-section (2) of the Code 
of Criminal Procedure, 18987. In regard to 
non-delinquent Juveniles including uncontroll- 
able juveniles, investigation does not relate to 
any offence. So, in regard to investigation relat- 
ing to non-delinquent juveniles, the provisions of 
Chapter XIV of the Code of Criminal Procedure 
1898 have no scope for their application. In 
such cases, Rules are to provide for the method 
and the manner of investigation by the police 


and the probation agency. But, investigation by 
experts and probation officers in collaboration 
with the police can well be provided for by 
the rules, framed under the relative States' 
Children Acts, to cover cases of both delinquent 
and non-delinquent juveniles. In case of delin- 
quent juveniles in particular, the report of inves- 
tigation by the police may be supplemented by · 
the report of experts and probation officers if the 
juvenile court so directs, since investigation of 
offences under the Code of Criminal Procedure, 
1898, may be made not only by a police officer 
but also by any other person, if so ordered by 
à competent magistrate,’ who gets -seisin of a 
case from a police report under section 157 when 
submitted to the juvenile court magistrate, under 
section 159 of the Code,” since any offence com- 
mitted by a child lawfully competent to commit 
such offence against any penal law is, by the 
provisions of the States” Children Acts, “cogniz- 
able"; : 

Since АЙ offences committed by a child is 
cognizable within or beyond presidency towns in 


18. Sub-section (2) of section 5 of the Code of Criminal Procedure, 1898:— 
“All offences under any other law shall be investigated, enquired into, 
tried and otherwise dealt with according to the same provisions, but sub- 
ject to any enactment for the time being in force regulating the manner 
or place of investigating, inquiring into, trying or otherwise dealing with 


such’ offences. 


19. Sec. 4 (1) (1) of the Code of Criminal Procedure, 1898. 
“Investigation”—Investigation includes all the proceedings under this Code 
for the collection of evidence conducted by a police-officer or by any per- 
son (other than a Magistrate) who is authorised by a Magistrate in this 


behalf.” 


20. Sections 157 and 159 of the Cole of Criminal Procedure, 1898. 
Sec. 157':—“If, from information received of otherwise an officer in charge of 
a police station has reason to suspect the commission of an offence which he is em- 


powered under sec. 156 to investigate, he shall forthwith send a report of the 


same to a Magistrate empowered to take cognisance of such offence upon a poliçe- 
report, and shall proceed in person, or shall depute one of his subordinate officers 
not being below such rank as the State Government may, by general or special 
order, prescribe in this behalf to proceed, to the spot, to investipate the facts and 


arrest of the offender ...... ” 


circumstances of the case, and, if necessary to take measures for the discovery and 


Sec. 159: “Such Magistrate, on receiving such report may direct an investi- 
gation or, if he thinks fit, at once proceed, or depute any Magistrate subordinate 
‚ to him to proceed to hold a preliminary inquiry into or otherwise to dispose of, 


the case in manner provided in this Code.” ' 
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view of the provisions of the relative States’ 
Children Acts, investigation of all offences com- 
mitted by a child can be taken up by a police 
officer without any magisterial order. The 
juvenile court may, in such a case, in view of 
section 159 of the Code of Criminal Procedure 
read with section 4 (1) (b) of the Code, in addi- 
tion to police investigation, order investigation 
for collection of other materials by experts and 
probation officers attached to the court to sup- 
plement the police report, to be submitted either 
under sectoin 169 or under section 173 of the 
Code of Criminal Procedure to the juvenile 
court. The police 'report may incorporate ex- 
pert’s and probation officer's reports like post- 
mortem and chemical examiner's and medical 
expert's report if the juvenile court directs parti- 
cipation in the investigation by experts and pro- 
bation officers. To obviate any conceivable 
conflicting and confusing situation that may arise, 
rules relating to probation to be framed under 
the States” Children Acts must provide for in- 
vestigation by and reports of experts and proba- 
tion officers, taking part under magisterial order 
in the investigational proceedings relating to a 
delinquent or a non-delinquent child, brought to 
the State's Children Court for dealing under a 
State's Children Act. Police reports do not con- 
tain, nor can contain all those materials that are 
essential for a juvenile court, while enforcing a 
State's Children Act for implementation of the 
aims and objects of the Act, and the systems 
of probation and institutionalisation, provided 
for by such Act. The States" Children Acts make 
provisions for probation and institutionalisation 
&ystems in bare forms that need be worked out 
in detail through appropriate and effective rules" 
to be enforced by the Juvenile Courts in regard 
to both delinquent and non-delinquent children, 


As probation is conditiona] freedom, enjoy- 


able under the superintendence ‘of-the juvenile . 
' judicially examined and considered with notice 
- to the child and the surety for court's decision as 


Court, exercised through. its probation officers, 
the court can impose such conditions as would 
be best suited to the subject. "The breach of 


' conditions of probation would enable а juvenile | 
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“Court to withdraw freedom granted to the sub- 


ject,.and to order its lodgment to any of the 
correctional institutions with the complete loss of 
freedom. Modern penal systems aim at indivi- 
dualisation of offenders particularly juveniles. 
The system of probation enjoined by the States' 
Children Acts would not conflict with the full 
authority and discretion of the juvenile court, 
and would, at the same time prevent justice from 
blindly striking at the offender, when the court 
gets relevant materials, gathered through proba- 
tion officers, in collaboration with experts and 
the investigating police officers, in the pre-sen- 
tencing investigational proceedings, ordered by 
the court. 

The main duty of the probation officers after 
a subject is placed by a juvenile court under the 
probation system in the care and custody of a 
guardian, or parents or of a fit person on a bond 
executed.by either of them, may be categorised 
аз follows :— 

(a) To visit and receive reports from per- 
sons about the subject placed on super- 
vision at stated interval of time specified 
in the order of probation or as the pro- 

bation officer is directed from time to 
time by the court ; 

(b) To see the child and to find if it is ob- 
serving the conditions of probation set 
forth in the recognizance bond, 

(c) To report to the Court results of his per- 

. sonal inspection ; 

(d) To advise, assit and befriend the child 

-under probation ; 

(e) To suggest if any suitable employment of 
the child could be, found. 

The Court has seisin of а case where the sub- 
ject is placed under probation system in terms of 
the bond and.for the period fixed therein; and 
during the operation of the probation order, the 
probation officer's report to the court should be 


to whether or not in substitution for the proba- 
tion order, any institutionalisation order, suitable 
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to the needs of the child, need be passed with an 
eye to re-educate and rehabilitate the child, 
The formalities of probation order, regular уг 
sits and reports of probation officers to, juvenile 
court and the court's supervisory and controlling 
authonty over the subject placed on probation, 
all combine to secure a much stronger hold over 
the child offender than the simple recognizance 
bond under the Code of Criminal Procedure, 
1898. Under the States’ Children Acts the pro- 
bation system covers pre-sentencing and post- 
sentencing activities of the probation officers, 
attached to a juvenile court. By the court's 
order the probation system works at those two 
stages. 

The Court can order, in case of a delinquent 
child before commencing with its inquiry, inves- 
tigation by experts and probation Officer i.e. pre- 
sentencing enquiry, in addition to police investi- 
gation well within the provisions of the Code of 
Criminal Procedure, 1898. In other. cases, the 


Court may order its probation officer to collect 


materials through investigation well within the 
provisions of the States’ Children Act and the 
rules, if made in that behalf. The probation, 
as a sentencing measure, is always conditional 
under the States’ Children- Acts. The Court is 
required to be appraised of any situation that 
tends to the breach of any condition in the bond, 
and the court does not cease to exercise juris- 
diction in the case till the time set forth in the 
bond expires. So, the Court can well employ 
the probation officers, attached to it for report- 
ing, if the conditions of probation are being 
Observed, and can deal with such reports. The 
entire probation system under the Children Acts 
of the States involves- participation of experts 
and probation officers in the process of investi- 
gation at pre and post-sentencing stages in à 
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proper and effective implementation of the aims 
and objects of the Acts and the rules framed 
thereunder. ' 

-An outline of the.duties. of a probation offi- 
cer may be sketched for guidance as follows :— 

(i) preparation of a case record, 

(ii) attendance and report to the court, 

(iii) conference with the guardian or care- 
taker of the subject, before or after 
placement on probation, 
inspection of the habitat of the subject 
for socio-economic and environmental 
studies, 

(v) conference- with ' medico-psychiatrical 

experts -and police officers and local 

inhabitants of acceptable background, 

If resources permit, a pre-sentencing investi- 
gating and a post-sentencing supervisory proba- 
tion officer should be two separate individuals 
depending on the work load of a juvenile court 
which needs determination from time to time. 
A probation officer, as experience of juvenile 
courts of several countries.in the West suggests, 
should -ordinarily handle six pre- sentencing in- 
vestigational work and thirty six post-sentencing 
supervisory work of .each juvenile court in a 
month. This estimate of monthly work-load of 
a probation officer. is accepted by the American 
Council of National Probation and Parole. As- 
sociation. Purely supervisory work-output of a 
probation officer may be fifty cases a month. 


О (v) 


Parole System" 

Рап—Ш ~ 
Parole and probation systems have some 
common characteristics in the field of correc- 
tional measures adopted both for delinquent and 
non-delinquent juveniles. Parole is in form a 
conditional release from a correctional Institu- 








case under the orders of a juvenile court for 
- і — i 





21. Section 21 of the West Bengal Children Act, 1959. 
ax. Sections 33 and 36 of the West Bengal Children Act, 1959 and section 


87 of the Mysore Children Act, 1 
^ NB. 


963. 
- [Author's Artide "Growth of law under the States Children Aims in 
© © India”—published- in this journal—Vol. XXXVI,. May, 1968, pages -бо-уо. 


This | 


acticle is in continuation of the article, published in Vol. XXXVI of’ this journal.] 
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tion or fit person’s custodial Institution before 
expiry of the period of lodgment fixed by the 
order of a Juvenile Court. Provisions have been 
made in the States’ Children Acts either for 
conditional discharge from a correctional insti- 
tution, or for placing out a delinquent or a non- 
delinquent juvenile on Jicense in charge of a 


ДЕ 


responsible person with a view to train him {ог 
some useful trade or calling and both the orders 
are revocable by the Court. Till the age of 21 
years, the parole on discharge is to remain under 
the supervisory and superintendency jurisdiction 
of the juvenile court exercised through its pro- 
bation officers. 


How many people, I wonder, can recall hav- 
ing seen a silver oar? Not many, I presume. 
One has perhaps encountered a golden boat 
with silver oars in a fairy tale. Merely a poet’s 
fancy, some will say. Others again will be put 
in mind of the magnificent description of 
Cleopatra’s barge in Shakespeare (Antony and 
Cleopatra, Act II Scene 2 11. 194-201.) 

The barge she sat in, like a burnish'd 

tbrone, 

Burn'd on the water. The poop was beaten 

gold ; 

Purple the sails, and so perfumed that 

The winds were love-sick with them; the 

oars were silver 

Which to the tune of flutes kept stroke, 

and made 

The water which they beat to follow 

faster, 

As amorous of their strokes ; 

And yet one can, if one so chooses, see the 
silver oar, not perhaps keeping stroke to the 
tune of flutes on the Nile, but resting with a ges- 
ture of repose within sight of the river Hooghly, 
shining as only silver can shine, in the High 
Court premises in Calcutta whenever а Judge 
exercises Admiralty jurisdiction. And the oar 
18 not just any silver oar; it is at once a time- 
less symbol of navigation and the image of tbe 
Court's authority ; for it bears the State emblem 
of the Lion Capital and the other emblem of 
Anchor and Chain, the insignia of the Navy. 

That a silver oar should be found not in the 
Marine House, not in the Indian Museum, not 


THE SILVER OAR 
By EN 
Mr. Justice SISIR KUMAR MUKHERJEA, 
Judge, High Court, Calcutta 


even in the palaces of Maharajas or of the mer- ` 
chant princes of Bikaner where silver furniture 
and objets 4” art abound but in the least likely 
of all places, the High Court of Calcutta, need 
surprise no one. . 
The story of Calcutta is the story of a river. 
The old course of the once mighty Bhagirathi 
began to silt up rapidly in the 16th century with 
the result that Saptagram, a flourishing port 
situate on one of its important channels, entered 
on а period of decline and ultimately fell into 
oblivion. Thereafter, the Portuguese founded 
their settlement of Hooghly further downstream; 
and still further down, the Dutch founded their 
trading establishment at Chinsurah, the French 
at Chandernagore, the Danes at Serampore, and 
the British at Calcutta. The process still con- 
tinues. The inexorable logic of the river has 
only recently compelled a new port at Haldia to 
spring up on the bank of the heavily silt-laden 
waters of the Hooghly not far from its estuary. 
Calcutta may be a city of palaces or a city 
of processions, but she is nothing if she is not 
a port. From the day the foundation of the 
city was laid by Job Charnock, ships thronged 
the port bringing cargo from afar. Cases of 
non-delivery of goods or damage done to the 
cargo, collision at sea or on the river, refusal 
to pay for necessaries supplied to ships and 
other acts of default were bound to occur. 
Those were times of general insecurity and acts 
of piracy were not infrequent. In the 17th and 
18th centuries, European nations were often at 
war and enemy ships were sometimes captured 


inl 
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in Indian waters and claimed as lawful prize. 


claims against foreign shipowners. ' The foreign 
shipowner did’ not reside within the jurisdiction 
of the local Court.nor did the claim ‘always arise 
within jurisdiction. ‘More often than not, . he 
could be sued only in‘a foreign Court. It was 


not always easy to ascertain who the shipowner 


was. Moreover, in those days of slow and un- 
certain communication, he was beyond the reach 
of the claimant. ‘To: bring proceedings against 
him in a foreign Court was expensive, highly 
inconvenient and ‘in ‘effect, impracticable -and 
éven if one succeeded in obtaining an award or 
a decree, the difficulties of execution were im- 
fnense. ` In those cases where the foreign ship- 
owner could be sued in the local Court, the 
obstacles were often” equally formidable. - By 
the time the Court” pronounced its order, the 
Ship ad sailed away leaving the claimant high 
and “dry. -No > assets" of the judgment-debtor 
were available to-satisfy the claim. . There were, 
moreover, heads of maritime claims. for which 
civil -courts did not provide any forum -at all. 
One could- not proceed against: the ship-or the 
cargo as.such. And yet often after- the claim 
arose, the ship lay at anchor on the Hooghly 
fluttering -her -sails, a treasure house afloat. No 
process Could be issued against the-ship by the 
civil court-for Jack of jurisdiction and the ship 
or: the- cargo could not be made answerable for 
the-claim. © ~- E - 

-` With the exa blishiien: of British supremacy 
in ‘Bengal after the Battle of Plassey, the Gov- 
ernment at Home addressed itself seriously to 
the “question ‘of administration" of” justice in 


India. By. -the “Charter of 1774. the Supreme’ 


Court was established i in Calcutta. To mitigate 
some of the hardships which litigants had to face 
in “prosecuting maritime causes, it was found 
necessary to provide some machinery by the use 
of: “which they could obtdin redress of their 
grievances. Fortunately | such machinery lay 
` ready at hand in England in the High Court of 
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Admiralty which could provide relief in many 
‘Shipping and’ navigation brought in their train: net 


- The origin of the Courts of Admiralty is lost 
in the mist'of antiquity. It is possible that it ` 
goes back to Saxon times. At any rate it has 
been traced as far back às the reign of Henry 
II. It appears to be ап undisputed fact that in 


the reign of Edward III the Crown administered 


justice in respect of piracy or spoil and exercis- 
ed jurisdiction over -other offences committed on 
the sea. 

In the Middle Ages, the jurisdiction in Ad- 
miralty which inhered in the Crown and which 
Was mainly a criminal jurisdiction was exercised 
through the Lord High Admiral and other Ad- 


mmirals. In times of war the Admirals had to 


discharge the very important duty of deciding 
disputes relating to capture at sea of enemy 
property, or in other words, in regard to prize. 
Gradually by a process of natural evolution they 
began to "hear maritime disputes of a civil nature 
and extended" fheir jurisdiction over cases aris- 
ing in tidal waters, thereby encroaching on the 
jurisdiction ‘of thé Courts of Common’ Law. 
The volume of fhóse disputes’ and the expert 
knowledge which -was required to decide them 
—led to the appointment of deputies who were 
ultimately recognised ‘as Judges. Finally it 
appears that “there emerged among these depu- 
ties а personage who, from deputy of Lord 
High Admiral became the appointed Judge of 
the English High Court of Admiralty, who had 
criminal jurisdiction, who in times of war ful- 
filled duties as a Judge of the Prize Court and 
exercised in the Instance Court jurisdiction fin- 
ally limited to certain maritime causes." Jt is 
edifying to learn that one of the Judges of the 
High Court of Admiralty who presided over the 
Court from 1584 to 1605 bore the mighty name 
of Julius "Caesar. 

The encroachment of the Court of the Lord 
High admiral on the jurisdiction of the Courts 
of Common Éaw ushered in a period of conflict 
between thé Courts of admiralty and the superior 
Courts of Common Law, The jurisdiction of the 
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‘Admirals “and: théir deputies was restricted by 
two statutes passed in the reign of Richard П 
‘limiting it fo acts done upon the sea, and in the 
main streains of great rivers beneath the bridges. 
‘The conflict between the’ Admiralty Court and 
‘the superior Courts of Conimon Law ultimately 
led to the curtailment in practice of the juris- 
‘diction of the Court of Admiralty. It is noted 
in Halsbury’s Laws of England that in the reign 
of William TV the only important subjects over 
which the Court of Admiralty excercised civil 
jurisdiction in practice, were -collision “between. 
ships and injurious acts committed on the high 
‘seas, salvage services; droits ‘of Admiralty, pos- 
session of ships where no qusetion of title was 
in question, -bottomry,:so called because money 
had been lent on the security of the bottom of 
the ship, and -respondentia bonds on cargo and 
claims -of*seamen’s wages where there had been 
no special contract. The Court had also juris- 
diction over-the goods of-pirates and goods pira- 
tically taken* and ‘as part of-the old criminal 
jurisdiction or: disciplinary jurisdiction, it enter 
tainéd suits against masters of ships for assaults 
and battery’ committed on the high seas- where 
the complainants’ were officers," seamen ог ра 
sengers of the ship. - | - 


The Mayor’s Court of Calcutta did not exer- 
cise апу Admiralty jurisdiction. By ‘clause 26 
of the ‘Charter of George Ш the Supreme Court 
‘was made a Court of Admiralty “in and for the 
provinces, ‘countries and districts of Bengal, 
Bihar and Orissa, ‘and Islands adjacent there- 
unfo to hear, examine, try and determine and 
take cognizance “of all causes, civil and mari- 
time and all pleas of contracts, debts, exchanges, 
policies’ ‘of assurances, accounts, charter-parties 
agreements, loading. of ships, and all matters 
and contracts which in any manner whatsoever 
relate to freight, or money due for ships hired 
and let out, transport-money, maritime usury Or 
bottomry or to extortions,- trespasses, injuries, 
complairits, demands and: matters, civil and mari- 
time, whatsoever, between merchants, owners 
and’ proprietors of ships and. vessels, employed 
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.or used within the jürisdiction aforesaid; or be- 
‘tween ‘others contracted, done, had, or com- 
menced, in, upon or by the sea, or public rivers, 
or ports, creeks; harbours, and’ places over- 
flown, within the ebbing and flowing of the sea 
‘and high-water mark, “within, about, and 
throughout the said three provinces, countries, 
or districts of Bengal, Bihar and Orissa, and all ` 


the said territories or Islands adjacent ‘thereunto 


and dependent thereupon, the cognizance where- 
of doth belong to the jurisdiction of the Ad- 
‘miralty, as the same is used and exercised in 
that part of Great Britain called England, to- 
‘gether with all ‘and singular their incidents, 
emergents and dependencies annexed and con- 
nexed causes whatsoever and to proceed sum- 
‘marily therein with ‘all possiblé despatch, 
according to the course of our Admiralty ‘of that 
part of Great Britain called England; without 
the strict formality of law, considering ‘only the 
truth. of the fact апа the equity of the case.” ` 


“It will be sech, ‘therefore, that the "Adaitratty 
jurisdiction vested in the Supreme Court by the 
‘Charter was the same as {һе jurisdiction of the 
High Court of Admiralty in England. In 1861 
the Imperial Parliament passed the High Courts 
Act, section 1 of which provided that “it shall 
be lawful for Her Majesty, by Letters Patent 
to.erect and establish a High Court of Judica- 
ture at Fort William in Bengal, and by like 
Letters Patent to erect and establish like High 
Courts at Madras and Bombay.” Section 9 of 
the Act provided that each of the High Courts 
established under the Act was to exercise Ad- 
miralty jurisdiction. Тһе Admiralty jurisdic- 
tion of the Supreme Court was preserved by the 
Letters Patent of 1862 by which the High Court 
of Judicature at Fort William in Bengal was es- 
tablished. Subsequently, by the Letters Patent of 
1865 it was provided that the same High Court 
was to have and to exercise all such civil and 
maritime jurisdiction as might then be exércised 
by thé High Court'as'a Court of Admiralty.- 

“In 1890 the Imperial Parliament passed the 
Colonial Courts of Admiralty Act by which the - 
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High- Court-of Judicature at Fort: William in 
‘Bengal became a Colonial Court of Admiralty 
and was vested with the same jurisdiction in 
Admiralty as was. exercised - by the High Court 
in England. - By -one of -the provisions of the 
‘Colonial Courts- of Admiralty Act, 1890 the 
Indian Legislature was: given the power to con- 
fer Admiralty- jurisdiction- on Indian Courts. In 
1891 the- Colonial Courts of Admiralty (India) 
Act, was passed by the Indian Legislature, by 
section 2 of which the High Court of Judicature 
at Fort William'in Bengal, the High Court of 
Judicature at Bombay and the High Court of 
Judicature at Madras were declared.to be Colo- 
nial Courts of Admiralty. _ 

The ‚ Admiralty. jurisdiction. of Giese High 
Courts was preserved and continued by section 
106 of the Government of India Act, 1915, sec- 
tion 223 of the Government of India Act,. 1935 
and subsequently by Article 225 of the Consti- 
tution of India.. ; 


- It has been seen. that the , Admiralty jurisdic- 
tion conferred by the. Charter of 1774 on the 
Supreme Court of Calcutta was the same as the 
jurisdiction exercised by the High Court of. Ad- 
—miralty in England.- As has been pointed out, 
the High Court of Admiralty came to retain in 
the beginning of the nineteenth century, only a 
limited jurisdiction over certain: matters. 

Subsequently. by legislation, the Admiralty 
jursidiction of the High Court in England was 
considerably extended. . By - the Admiralty 
Court Act, 1861 jurisdiction was conferred on 
the High Court over a large variety of causes, 
аз Тог example, claim by the owner-or. consignee 
or assignee of any Bill of Lading of any goods 
carried into any port in England or Wales, for 
damage done to-the goods by the negligence or 
misconduct or for any breach -of duty or -breach 
of contract on the part -of the owner, master or 
crew of the ship unless at the-time of the insti- 
tution” of the proceedings the owner of the ship 
was -domiciled in-England or: Wales; The Act 
also gave jurisdiction to the High Court -over 
* claims for necessaries supplied to any ship else- 


А 
‘where than ‘in the port to which the ship be- 
longed, subject again to tlie same "qualification 
ds regards domicil of the owner of the ship, 
Jurisdiction "was also conferred ‘on’ the High 
‘Court of Admiralty-over any claim for damage 
done by any ship, over claims for wages and for 


“disbursements by master of a ship, mortgages and 


questions аз to ownership of ships and over 
some other causes. The Act provided’ that the 
jurisdiction confefred by the Act on the High 
Court of Admiralty might be exercised either 
by proceedings in rem or by proceedings in per- 
sonam; that is to say, by proceedings against the 
ship herself or by proceedings personally against 
the shipowner, the charterer or the master. 

`' As by operation of the Colonial Courts of 
Admiralty Act, 1890 the High Court of Calcutta 
acquired the same jurisdiction’ which the High 
Court of Admiralty in England possessed at the 
time when. the Act came into -force, the Ad- 
tmiralty. Court- Act, 1861 was necessarily attract- 
ed to the former. In the result, the. Admiralty 
jurisdiction of the Calcutta - me Court was con- 
papel extended, : 


"Thé Admiralty Court Act 1861 has been re- 
pealed in relation to England and Wales and the 
Admiralty jurisdiction of the High Court in 
England- has been: further -extended by subse- 
quent legislation. No‘similar extension of Ad- 
miralty jurisdiction has taken place in India. It 
is rather strange that a statute which has 
‘been repealed in the country of its origin still 
governs with all its limitations and imperfections, 
the- exercise of “Admiralty jurisdiction by the 
three High Courts in India.” Our judges have 
repeatedly stressed the need for fresh Admiralty 
legislation but their voice has failed to reach the 
ears ‘of ‘the Legislature. 

->It will be realised that one of the most use- 
ful. functions of Admiralty jurisdiction is that 
it enables the claimant to proceed against the 
ship -in enforcement of his claims, even by sale 
of the-ship, if-necessary. The Court is invested 
with a special jurisdiction to try an action 
brought against the ship for acts of omission and 
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commission, on the part of the ship which by 
the use of a legal fiction is clothed with a hu- 
“man personality. By. personification, the ship is 
treated as if she is responsible for those acts and 
is herself. answerable for any loss, damage or 
default caused by her. For the English, a great 
maritime nation, it required very little exercise 
‘of imagination to treat a ship as almost human. 
After all, a ship is a lady. The English langu- 
age knows even of a ship’s husband. As the ship 
was treated as a person it became possible in 
law to arrest her. The warrant of arrest is ex- 
pressed in language which is as quaint as it is 
picturesque. An order for arrest may be cited 
which was made in the case of Madras Steam 
‘Navigation’ Co. Ltd. vs. Shalimar Works Ltd. 
reported in 42 Indian Law Reports, Calcutta 
Series, at page 85: — 


* Arrest the steamship ог vessel called the 

Clan Mackintosh now lying in the river 

. Hooghly in the port of Calcutta whereof 

. D. P. Malcolm is Master, her tackle apparel 

and furniture wheresoever same shall be 

found and cite all persons in general who 
shall have or pretend to have any right, title 
or interest therein to appear on the sixth day 
after arrest to answer to the Shalimar Works 

Ltd., in a cause of maritime necessaries sup- 

plied to the said ship.” 

“And then it is no mean process-server, no 
policeman, no bailiff—no, not even the sheriff 
who arrests the lady. She is arrested by the 
Marshal of the Court. 

“The Admiralty Rules which are now in 
force, were made by the Honourable Judges of 
the High Court of Judicature at Fort William in 
Bengal and were approved at a meeting held 
on the 16th day of December 1911 by His Royal 
Highness Prince’ Arthur ‘of Connaught, His 
Grace the Archbishop of Canterbury, the Lord 
High Chancellor of Great Britain, and the Lord 
President of the Council “by and with the ad- 
vice of His Majesty’s ‘Privy. Council, and on His 
Majesty’s behalf’ as required under section 7 of 
the: Colonial Courts of Admiralty Act. These 


Rules regulate the -procedure and practice in 
cases brought -before the High Court in the ex- 
ercise of its Admiralty jurisdiction. 

The Rules are not a little quaint. For ex- , 
ample, they provide that in suits in rem, that is 
to say, in suits in which the ship herself or the 
cargo itself is sought to be made answerable for | 
the claim, service of summons or warrant 
against ship or cargo is to be effected by nailing 
or affixing the original writ or warrant for a 
short time on the main mast or on the single 
mast of the vessel and by taking off the pro- 
cess, leaving a true copy of it nailed or affixed 
in its place. | 

It is necessary to remember that the Ad- 
miralty jurisdiction of the High Court cannot 
be invoked in prosecuting certain classes of 
claims, such as claims for price of necessaries 
supplied to a ship or claims for non-delivery of 
goods or damage done to cargo, where the owner 
of the ship is domiciled in India. It may also 
be pointed out that proceedings in rem cannot 
be maintained against a ship of a foreign 
sovereign ог sovereign State, if objection is 
raised. 

To come back to the Silver Oar. The Silver 
Oar is brought into the Court whenever a judge 
exercises Admiralty jurisdiction. Тһе oar, like 
everything else touching the exercise of Admir- 
alty jurisdiction, is a part of the British heritage. 
One gathers from Roscoe’s Admiralty Jurisdic- 
tion and Practice, that an oar somewhat similar 
to that of the Admiralty Court was possessed by 
local Admiralty Courts such as that of Ipswich 
and of Southampton. It appears that the Ad- 
miralty Oar was in use at any rate in the six- 
teenth century, for on the tomb at Abergavenny 
of Dr. David Lewes who was a judge in the reign 
of Elizabeth, there is a figure of the Marshal and 
Sergeant at Mace carrying the ‘oar’. 

_. The old Admiralty Oar which was in use in 
the Calcutta High Court is perhaps as old as the 
High Court itself. It may be even older. It 
weighs 183 tolas. The silver is of a high degree 
of purity. “It bears the insignia of Queen Victoria ` 
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Le. the Crown at the top, and the inscription 
V.R.I. down below". The symbol of Anchor and 
Chain appears below the inscription. It does not 
bear any hall-mark. The old oar and the Mace 
were lent to the National Maritime Museum, 
Greenwich for an exhibition held in 1966. The 
curator of the museum described them as historic 
• pieces of silver. After India became a sovereign 
Republic the old oar was replaced by a new oar. 
In the new oar, the symbol of Anchor and Chain 
has been retained as the emblem of the Indian 


Navy but the Crown has been replaced by the 
State emblem of the Lion Capital The new 
oar, a fine specimen of craftsmanship, was made 
in 1957 by a firm of local silversmiths according 
to a design prepared by the Mint. It is larger 
than the old oar and contains 240 tolas of silver. 
The old oar has been preserved, to use the lan- 
guage of the Chief Justice, ‘as a link with the 
past' so that after a century of devoted service 
it has been laid to rest. 


The entire educational system in India is 
passing through a grave crisis. This crisis 
affects education at all levels, schools, colleges, 
universities and research. The standards of 
teaching, instructions and examinations are 
rapidly declining. 

Legal education, in particular, is in a very 
Sorry state of affairs. The present legal educa- 
tion, its system and organisation have continued 
almost without any change for about half a cen- 
tury. But the world bas not been stationary 
during these last fifty years. The result is that 
the present legal education fails to meet the needs 
of the society. The position really has become 
serious. .Something immediately should be done 
and effectively. А transformation or an overall 
reformation of legal education in the country is 
the most crying need of the hour. 

The urgency of this need is emphasised by 
the plain fact that laws are becoming numerous 
and complex, their administration is becoming 
technical and complicated and the laws and 
their administration have become so pervasive 
that they are affecting every walk of life. To- 
day a man is born by and under tbe Jaw, he 
makes and earns his livelihood by law and he 
even has to die by the Jaw. Law is acquiring 
many dimensions which are extending fast. But 
the legal education in India bas not kept pace 
with this progress of law. The modern sociology 
of law and its functional views make a complete 
re-orientation in the system of legal studies in 
India, imperative. ` 


REFORM OF LEGAL EDUCATION . 
А . By |... MES 
Mr. Justice. P. B. MUKHARJI . . 
Judge, High Court, Calcutta & . 
Tagore Professor of Law 


The All India Bar Council has taken steps 
recently to introduce some uniformity in the 
standard of legal education, but they are inade- 
quate and leave untouched the basic problems. 
The basic problems of legal education are not 
whether the course of legal studies should be 3 
years or 4 years, not whether the law teachers 
should be part-time or whole time and not 
whether the law students cannot work in the day 
and also attend evening classes in law, the ques- 
tions with which the All India Bar Council was 
engaged, 

The first problem is to make Jaw a course 
of study at the under-graduate stage. Law to- 
day has become a part of humanities. There is 
no reason why it should not be possible for an 
under-graduate student to take a course of study 
in law and graduate in law. In every civilised 
country in the world, in the United Kingdom and 
the United States, the students in the university 
can take his first degree in law. India is per- 
haps the only country which continues to fol- 
low the out-moded system of making its degree 
in law a post-graduate degree. No student can 
take an Indian LL.B unless he has already, 
graduated from the university by taking a 
degree in some other subject in sciences or m 
arts. This leads to many defects and difficul- 
ties. First, it is an absolute waste of time in the 
short and precious academic life of a student. 
His 3-year course degree in science or in art 
does not help him at all in the study of law which 
he takes up after that degree. No doubt a good, 
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gêneral education helps'in making a' good and 
competent lawyer, but that does not mean that 
a student coming in for law must possess a 
degree. i in science or art before he can start.read- 
ing law; ` A. good. high school education, what 
is called here. Higher Secondary education, 
should provide a reasonable background of 
* general. education for reading and acquiring pro- 
ficiency in law.. Secondly, the present.system of 
a three-year.course LL.B .degree is too short a 
time to complete sensibly any reasonable sylla- 
bus of studies of modern law. ~The plain fact 
in ‘our university here is that on an average а 
period .of -hardly two ‘months is respectively 
available to complete the study of such subjects 
like, the Civil Procedure. Code, the Constitu- 
tion, the administrative law,. contract, tort and 
jurisprudence. The inevitable result is reliance 
on note.books and cramming by the students 
and perfunctory teaching of the law by the 
teachers. The present system .of cramming, 
note-books, questions and, answers, published and 
written even by. teachers of law and members 
of the Faculty :of Law. is a pernicious system 
and should be stopped immediately. : Any mem- 
ber -of the Senate, Syndicate, and Faculty, Aca- 
demic Council or Post-graduate council and any 
teacher or teacher in law writing or selling note 
books or questions and answers for students and 
examinees -under “their” Care and- supervision 
should be ааган! from holding such асаде- 
mic offices, `- i 

The first esential step: therefore, is to in- 
troduce a 3-year degree course at the university, 
making law a subject i in which a student, so des 
siring, can take his first degree in-law. This 
will give.him.sufficient time to have a large and 
broad acquaintance with the laws of the coun: 
try. Secondly, the present LL.B. degree should 
primarily be open to- those students who have 
passed their first degree in law from the uni- 
versity And confined to'those who aspire to enrol] 
themselves as advocates and practise at the Bar: 
A bifurcation is seeded. To-day the post- 
graduate "degree --LL.B. is both an academic 
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degree as well'as a professional qualification for 
being enrolled as an advocate. -It is-essential 
to separate these two functions. "Ihe academic 
needs.and the professional needs are not and 
cannot be on à par. LL.B. degree should be ónly 
a professional qualification for becoming enrol- 
led as an advocate.for the purpose of practising 
at the Bar.’ The В.А. degree in-law should be 
purely an academic degree. ‘This professional 
LL.B. -qualification under the system proposed 
may .be either- two years or three years, prefer- 
ably two years. This will altogether give a 
period of 5 years to a student from the date of 
his Higher Secondary school.leaving. examina- 
tion, to qualify himself effectively to -practise as 
an advocate at the Bar. This will be also in 
keeping- with the period of time. so taken by 
other professional entrants as for instance, in 
medicine. and engineering. This. will avoid 
waste of time in the-academic life of the students 
and will also: ensure. а proper foundation of 
legal -education for practice at the Bar. Inci- 
dentally..this “proposal will.sensibly. reduce the 
présent ‘unmanageable pressure. òf number of 
students inthe LL.B. course, . ae 

“It "necessarily. follows: that the . B. A.- degree 
in-law at the university will have-a bias in 
favout.of. theory and the professional LL.B. 
qualification should have a bias in favour of the 
practical application of the law. I suggest that 
the system of teaching at these two levels should 
also -be different. The university teaching of 
B.A. degree in law should be designed to ac- 
quaint the students with the:basic concepts and 
theories of law in different subjects including 


"Jurisprudence, study of the history of law.and the 


legal institutions. On the-other hand the profes- 
Sional qualification of LL.B. should be designed 
to inform the students about the intricacies 
of the application of law in different fields with 
a view to help. them to handle effectively practical 
cases in. Court. For this purpose this system of 
LL.B. teaching should preferably be organised on 
the lines.adopted by the Council of. Legal Educa- 
tion in thé^ United ‘Kingdom or the system of 
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of training advocates in the United States of 
America. There should be more emphasis in the, 
academic B.A. degree in law on text books and 
principles of law, while the professional qualifica- 
tion of LL.B. should emphasise the practical side 
of law by insisting on moot courts, chamber, 
studies with practising lawyers, and also a period: 
of attendance following the trial or hearing of 
practical cases in courts of law from the begin- 
ning to the end with a bias for the Case Book 
system of teaching and learning. Necessarily the 
academic degree of B.A. in law should be only 
for the whole time student and the whole time 
teachers. But in order to take the essential help 
of the practical and practising lawyers, the sys- 
tem of part-time teachers drawn from the profes- 
sion arid other academic field or eminent jurists 
and lawyers specialised in different subjects should 
be called in aid, as it is done by the Council of 
Legal Education in the United Kingdom. 

Law is both academic and practical The 
problem of legal education, therefore, has to be 
such as to meet the needs both of scholarship 
and of practising and professional requirements. 
They do not usually go together. Leading law- 
-yers are not necessarily all jurists nor jurists are 
all necessarily good advocates. In the modern: 
world of law the legal education should be such. 
that there should be close co-operation be- 
tween legal academicians and legal practitioners. 
It is only when each informs the other that the 
world of law can be effective and complete. 

“Real legal research in India is in а deplor- 
able state. The universities alone can effectively 
help such legal research work, without which no 
dynamic legal system can be complete. The 
universities in India have so far failed to dis- 
charge this responsibility and no regular, syste- 
matic schools of legal research have been built by 
any Indian University. Take for instance our 
University of Calcutta. LL.M. and LL.B. 
qualifications are pre-historic and entirely un- 
suited to the needs of the present age. They 
have continued unchanged in the last half а 
century.. The LL.M. examination of the’ Uni- 


versity of Calcutta remains a purely examination 
system on set of questions with no opportunity 
whatever for recognising any thesis or original 
work. A negligible number of students have 
passed the Calcutta LL.M. examination in the 
last 20 years under this system. Equally pre- 
historic is the system of the Calcutta University 
in granting the doctorate degree in law. Such * 
is the ancient rule that even the most eminent 
jurists with eminent contributions to. law in any 
published work, cannot deserve this strange 
LL.D. degree of.the Calcutta University unless 
he first passes an examination on set questions 
and obtains his LL.M. degree, and unless of 
course the University chooses to grant the LL.D. 
degree honoris causa. Hardly any applicant 
has obtained degree.of Doctorate of Law of the 
University of Calcutta in recent times under the 
system prevailing in the University. Research 
including legal research is a special obligation of 
the University. There should be effective and 
appropriate system for research and guides for 
research. At present, there is neither any sys- 
tem nor any guide for legal research in the 
University. of Calcutta. As far as I know there 
is no system of granting even D.Phil. or Ph.D. 
in law in this University. Legal research by the 
University of Calcutta requires radical transfor- 
mation. 

It will be appropriate here to mention some 
work that is being done by the Law Institute of 
India. Naturally it is more practical than aca- 
demic research, but it is a beginning. It can 
improve, if the Law Institute is organised by tak- 
ing the help of eminent jurists and scholars and 
making it less official-ridden in order to give bet- 
ter scope, facility and opportunity to, aspiring 
students, interested scholars and jurists. 

I shall conclude by a brief reference to the 
syllabus, curriculum and the system of teaching 
of law in India. A good deal remains to be done 
in this field. Most of the text books amd lead- 
ing authorities that are to be found.in the cur- 
rent curriculum of the Calcutta’ LL.B. examina- 
tion are more or less useless to inform the stu:, 
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dents of the modern developments in law. Many 
of the current leading authorities find no place 
in such syllabus. Old leading authorities which 
have lost almost all their practical utility crowd 
the list. Statutes and amendments of laws have 
made them out-of-date in many instances. Many 
of the modern text books of eminent authors and 
jurists of the world are not to be seen in the 
curriculum. “The syllabus and curriculum are 
haphazardly fixed without reference even to well 
known scholars on the different subjects and in 
the different fields of law. 1 suggest immediate 
revision of the’ syllabus and curriculum of the 
LL.B. examiriation and teaching to suit the needs 
of the present day society. That is a basic need 
for a proper.equipment of a modern lawyer. The 
system of teaching has remained practically 
stationary in this period of momentous change. 
It is a.misnomer to call that the period of each 
lecture ‘is. one ‘hour bécause effective teaching 
hardly exceeds even 30 minutes. The classes are 
` too big and unmanageable for any proper atten- 
tion to the individual candidates or for appre- 
ciation: of their: difficulties, Frequent changes. by 
which:teachers are changed from one subject to 
another are a serious handicap in the system of 
current. practice prevailing in the University of 
Calcutta. ^ The teacher must.also be given an Op- 
portunity to specialise in different subjects and. 
teach the subjects in which: they have the excel- 


lence in order to give their best to the students. 


. The Faculty of Law of the University should be 


composed of persons actively interested in and 
associated with law either academically or pro- 
fessionally and not by persons who had once ob- 
tained the LL.B. degree in their youth thirty or 
forty years age, but who neither practise nor 
teach nor write on law. The teachers of law, 
professional Jawyers and jurists should play the 
more dominant part in a law faculty. The Cal- 
cutta University Law College is to-day faced 
with phenomenal problems. There are about 
5000 students intending to study for LL.B., a 
number which could constitute a university itself. 
A radical reorganisation and reconstitution in 
such circumstances is a long felt need. Number 
can defeat quality. It does in Calcutta. It has 
already lowered the standard of teaching, stan- 
dard of examination, standard of legal foundation 
in education and necessarily such lowering of 
standard is affecting the quality of the legal pro- 
fession. No profession can retain its effective- 
ness and its quality unless there is a disciplined 
and sensible control of the numbers of entrants. 

The authorities will be well advised to 
attend to these pressing reforms, before it is too 
late and before the problem becomes insoluble 
and before there is a complete t breakdown in the 
legal education. 


D$o0.77 7* [We are wholly i in agreement! with the learned author's views except that we feel 
v : фе need for expansion of the scope for admission into Law Colleges in West Bengal 


“and firmly believe in expansion of opportunities than in shrinkage as suggested by 
different. pum ин in a veiled шас ыш. | 


“In every civilised country there are laws 
which govern the conduct of human beings to- 
wards each other and towards society at large. 

Laws presuppose a Jaw-making authority. 
This authority in a democratic country is the 
legislative body which by the will of the majo- 
rity enacts laws to regulate human affairs, Thé 
court’s duty is to interpret the law and give 
decision according’ to law upon the rights and 
liabilities of all those who come before it. 

` In serious criminal cases it is generally the 
State that brings the matter before the court for 
adjudication. In minor criminal offences and in 
all civil matters it is the individual or the State 
(in its individual capacity) that comes to court 
and seeks the remedy. 

No adjudication by a court, whether it is a 


civil or a criminal matter, would be of any avail ; 


unless there is sanction behind it. 
The courts have no machinery by which they 


can get their orders enforced and it is on the. 


executive that they have to rely for the necessary 
enforcement. 

If the executive non- обор; with the judi- 
ciary, the orders of the judiciary would just be- 
come scraps-of waste paper, the rule of law 
would be at an end and it would be an autocra- 
tic rule of the executive. 


In a constitutional set up, like ours, the 
majority party in the Parliament or the legisla- 
ture forms the Govenrment, that is, it is the exe- 
cutive that runs the country. 


RULE OF LAW, EXECUTIVE AND 
THE JUDICIARY 


(Lately Vice-Chancellor, Calcutta University) 


Again, it is the majority party in the Parlia- 
ment or the Legislature, with some safeguards 
in certain special cases, that legislates. In other 
words, the Jaw making power is in the hands of 
the executive that runs the Government and it 
is again the Executive that provides the sanc- 
tion for the enforcement of the Rule of Law. 
< Prima facie this would appear to be a start- 
ling accumulation of power in the hands of a 
majority in а legislature. 

In a healthy democracy, however, the situa- 
tion fs not so serious. In the Legislature there 
are always opposition parties and even majority 
party is controlled, at times, by their own mem- 
bers, some of whom may resist and oppose an 
action which they consider improper. 

An independent press is another great safe- 
guard. By exposing and bringing before the 
püblic eye any autocratic, unfair „ог ипгеаѕоп- 
able action by the Government іп power, it 
creates public opinion against the Government, 
so that it tends to lose public support. 

Periodic elections, at intervals not too long, 
makes the party in power careful and cautious 
so that it may not lose the confidence and good- 
will of the public. 

But the Press and the public opinion can 
function best in a country where it is informed 
public opinion. Mass education is very •песеѕ- 
sary for the purpose of creating an intelligent 
public who are able to judge for themselves and 
realise what is happening and what is in the best , 
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interest, -of the country. А well-informed, intel- 
ligent public opinion is the best safeguard for 
the Rule of Гаж. 

o the healthy running of a system based on 
the Rule of Law, there are thus three bodies 
with well defined functions and in their observe 
ance of the limits within which they work and 
cooperate with each other the success of the sys: 
tem depends—the Legislature enacts the law, 
the Judiciary defines and applies it and the 
Executive provides the sanction and enforces its 
application; А 

For а successful running of the system there 
should be no rivalry or bitterness between them. 
In a country with a written Constitution. liké 
ours, the Jüdiciary has sometimes to examiné 
the legality of a Jaw, It may hold that the law 
is ultra vires or unconstitutional. ‘In interpret- 
ing it, it may defeat the purpose for which thé 
Legislature might have enacted the law, ‘The 
Judiciary may again have to hold that any ac* 
tion taken by the Executive or any orders pass: 
ed by it, is beyond its competence, is illegal of 
irregular. The Judiciary in so deciding, is only 
doing its duty and its decision, right or wrong, 
should not give cause for irritation or bad 
feeling. 

In these days where the control of the Exe- 
cutive, in a so-called welfare State, is increasing 
in every sphere, the Judiciary is made to feel its 
dependence on the Executive and suffers by 
reason of the misunderstanding created by rea- 
son of its interference. It is forgotten that the 
independence of the Judiciary and the confidence 
that the people have in its impartiality, honesty 
and ability are the bulwark of democracy and 
progress. 

It is, therefore, necessary that the members 
of the Judicial Service should not while in ser- 
vice or after retirement be made to look to the 
executive for their advancement. 

Itris human nature to resent any interference 
or to be told that one is wrong or has passed a 
wrong order or taken a wrong action. It is this 
. human frailty that is the cause of annoyance 
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and resentment.’ Since all power vests in the 
hands of the Executive, there is a tendency to 
gradually pull the Judiciary down and its status 
and position lowered. While the emoluments 
of all other services is being revised to cope with 
the rise in the cost of living the Judiciary is sys- 
tematically neglected. It is not realised that 
trying to lower the Judiciary in the eyes of the 
public and deprive it of its respect in the public 
eye, is fraught with the gravest danger. It is 
likely ultimately to cut at the root of the Rule 
of Law, without which all our attempt at pro- 


gress might well be in vain. 


In my introduction to the Art of a Lawyer, 
1969 Edition, page XXV, T quoted the remarks 
of Sydney Smith "Nations fall when judges are 
unjust, because there is nothing which the mul- 
titude think worth defending; but nations do 
not fall which are treated as we are treated.... 
And why? because this country is a country of 
the law, because a judge is a judge for peasants 
as well as for the palacé; because every man’s 
happiness is safeguarded by fixed rules from 
tyranny or caprice.... The christian patience 
you may witness, the impartiality of the judge: 
ment-seat, the disrespect of persons, the disre- 
gard of consequences." 

To quote further from the same page— 'The 
reason why the British judicial system and the 
judges who administer it have risen to a posi- 
tion where they are held in such high esteem 
the world over is because of the way that they 
are treated by the people and the Parliament 
in England. About the salary of Judges it is 
recognised in England that it should be such that 
they should be able to “maintain a way of life 
suited to the gravity of the duties they have to 
discharge". They are at present the highest 
paid servants of the State except the Prime 
Minister and the Chairman of one or two of the 
nationalised industries. Lord Denning points 
out: “Such is the price which England readily 
pays so as to ensure that the Bench shall com- 
mand the finest characters and the best legal 
brains that we can produce”. 
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* From the experience of the last twenty years 
itis clear that the entire chapter or chapters in 
our Constitutes relating to the Judiciary all 
along the line, dealing with appointments, emo- 
luments, age of retirement, pension and other 
facilities during the term of office and after- 
wards, have to be reconsidered. Their status 
and position for their life-time should be defin- 
ed. Family pensions, Provident’ Fund etc. 
should be provided for. 7 

It is curious. that whenever these questions 
are raised, the attention is concentrated only on 
the High Courts and it is overlooked that 90% 
of the cases arè finally decided by the lower 
courts and the public comes in touch more 
directly with them, than’ with the High Courts. 

An inquiry into the conditions under which 
the subordinate judiciary works, their difficul- 
ties, in having proper court rooms, residential 
‘quarters, heating and cooling arrangements, in 


. 
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winter and summer, hardly any books or 
libraries, insufficient staff specially stenogra- 
phers, the difficulties that they. have to face in 
maintaining proper standards of living, provid- 
ing for education of their children due to low 
emoluments and high prices would disclose an 
appalling state of affairs, which can no longer 
be neglected if the subordinate judiciary is to 
retain the confidence of the people and attract 
men of ability and character. f 

Another factor which is of very great impor- 
tance is the inordinate delay in disposal of cases. 
The time taken in disposal of cases is every day 
increasing and the situation is getting from bad 
to worse. Itis a well known saying that “justice 
delayed is justice denied”. It is time that we 
woke up to the danger facing us so that the 
whole judicial system might not break down 
under its own weight. 4 


. 


Down through the ages, history has been thé 
favourite plaything of thinkers and philosophers, 
politicians and statesmen, moral reformers and 
poets, as well as plain intellectual dilettantes 
like me. 


>. There have been more шеле ш> 
history than about any other subject can 


think of. “The theories include the simplest and 


perhaps the most commonly held view of; his“ 
tory ; the documentation of the achievements and 


follies of mankind. Goethe affirmed | thar 
“History is only a complexus of nonsense.” 


On the other hand, the determinist version of 


the History of Hegel and Marx interprets it as 
a movement in which dialectical idealism and 
dialectical “materialism respectively advance it 


- with almost scientific -precision from: one е 
` Чо another. To these theories about history, I 


have added my own. My theory of History is 
motivated and fashioned by my partiality for the 


science of Law, which for me is the basis of 


order and civilization and thus the gateway to 
cultural. For me Law is also the crystallisation of 
a community’s fundamental ideas of proper con- 
duct, of political rights and responsibilities, of 
social organisation, and therefore a good index 


for judging the quality and the character of а. 


community's civilization and culture., As I view 


history and all the civilizations that have come | 


end gone, I am struck: by the fact that every 
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great civilization has been inextricably governed 
by а legal code. The better and more progres- 
sive the legal code, and the degree of respect the 
people have, then the greater the civilization. 
Ando each great civilization has been dis- 
tilled the fund of legal knowledge amd practice 
that is our heritage to-day. For me human his- 
tory and human progress—and very fortunately 

I see a steady progress in human history—carry| 
the slow but sure signs of evolution "from bar- 
bàrism to civilization." : In this’ process Law 
has played à pre-eminent role. 

-~ What is Law? And why and how does it 
comé^tó have such ‘a close and vital relation- 
ship with hunian evolution and progress? The 
great Cicero answered this question appropriate- 
ly in the first: century before Christ wben he 
said: “Law was the right reason in accord with 


- nature" adding that "Nature has inclined us to 


Iove men and this is the foundation of Law". 
In other words, what he was saying was that mar 
is by nature not only a rational but also a gre- 
garious animal. “St. Thomas Acquinas later 
reiterated this by declaring man to be a “Social 
animal who is irresistibly drawn towards living in 
a group. Life in a'group, however, is not possi- 
ble unless each of its members adapt themselves 
to eachr other ànd curb their predatory instincts. 
Each group, not very long after it comes into 
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being, develops a code of conduct which by; 
general acceptance becomes binding and cons- 
titutes its "Law". This is`a, result of the experi- 
.ence of its members as to what is and what is 
not conducive to harmonious living within the 
group. To many of us, so used to associating 
law with legislation, it is simply .the. legislature 
that makes Jaw and the executive that enforces 
it But, however, when one analyses Law in its 
wider sense it embraces custom as well. 

‚ Whe genesis of Law is in the rational and 
Social nature of man. Ifs. growth and evolution 
is fashioned by the experience and genius of the 
group upon which it.is binding . Will Durant, 
in his monuméital work “The Story of Civili- 
sation” perceives four main stages in the. evolu- 
tion of Law. In the first stage human relations 
within the group are based primarily on the 
principle ` of retaliation or personal revenge, 
which Cicero described as the “Lex Talionis”. 


Let us now examine the role of Jaw and the 
manner of its development in history. The 
most obvious thing that strikes us is the fact 
that every great civilisation has had a legal code 
which it held in great respect and reverence, as 
its fundamental attribute. In the ancient civili- 
sation of Babylon it was the code of Ham 
murabi; for ancient Persia, it was “The book 
of the Law” of Zoroaster; the Holy Land lived 
by the “Mosaic Code”; India had the code of 
Manu ; China the code of chou ; Sparta the code 
of Lycurgus; Athens the code of Solon; and 
Rome of course its famous Twelve Tables. 
During the middle ages the Canon Law of the 
Catholic Church ruled supreme all over the 
Christian world. Even in the modern дау, we 
find great nations being built or transformed on 
a foundation of law. The French Revolution 
ushered in the new age in France and Napoleon. 
set about consolidating it by framing a great 


It was the "eye föt an, eye" Tiocirine," 07 the ““Ttwslegal-code which even today bears his name. 


Heavy and. sotdid cost of this practico became 
clear in time, the idea of restitution or "damages" 
grew up. (This led to the second stage when 
Scores were settled by payment in'goods rather 
than in blood. As thé practice of "damages" 
became established, the need was felt for a sys- 
tem whereby the amount of damages acceptable 
to both sides could be fixed. This was the genes- 
is of the judicial system, and was the third stage 
in the evolution. of Law. The fourth stage was 
reached when the governing body realised that 
over and above settling disputes and punishing 
offences, some effort had to be made to prevent 


them. At this stage the governing authority, 


besides being the judge, also becomes a law 
maker and positive law was-added to the genc- 


ral body of "common law” derived from the cus- 


toms of the "group, Besides these four stages, 
Will Durant also perceived two’ other charcter- 
istics in the evolution of Law. As law develops 
it tends progressively to become more human, 
and secondly it provides wider and more.nu- 
merous. liberties. and rights. - 


The modernisation of Japan, Turkey, and the 
Soviet ‘Union were made possible by á drastic 
revision of their respective leagl systems. - One 
of the first acts of the new born American na- 
tion was the drafting of a constitution. I have 
no doubt that America’s greatness is in no small 
measure due to the excellence of its constitution 
which has not only been a source of great ins- 
piration to all its people but has also served as 
a stabilising factor keeping the enormous federa- 
tion together. In India too, one of the first acts 
of the nation after independence was to set about 
drafting a constitution, .This democratic cons- 
titution came into effect on January. 26, 1950, 
under which India held her fourth general elec- 
tion—the largest the world ‘has ever seen, based. 
on adult franchise, involving 250 million voters. 
Our examination of history also reveals ‘the 
slow upward evolution of law on the basis of 
the contributions, some small some large, made 
by. the various earlier. civilisations. . Primitiv 
law, as I pointed out earlier, .Was harsh and arbi- 
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in humane and out of all proportion to the crime 
committed but the ruler of chief had unlimited 
powers of life and death over his subjects, and 
as did a householder over members of his family. 
Besides, primitive laws tended to be unequal— 
being biased in favour of men as against women, 
„Шеп, and slaves in the tribe. These laws were 
also openly oppresive tending towards controlling 
every aspect of a man’s life and activity. How- 
ever, with the passage of time the harsher aspects. 
of primitive law gave way to more progressive 
concepts. One of the earliest influences was 
that of Lord Buddha. Buddha in the 6th cen- 
tury B.C. introduced the concept of compassion 
towards all living beings and deeply influenced 
contemporary thought in India and the neigh- 
bouring countries of Asia. Thus, the laws of 
Emperor Ashoka in 273—232 B.C. were indeed 
unique in that age for their humaneness. In 
western thought, the. Stoics were perhaps the first 
to plead for the removal of excessive 
in law. We notice some eviden 
Roman law. We als 

in terms of tw 


) L ña 


historic movements did it become apparent that 
unless man has a modigum of liberty he- could 
not develop to his potential. By the ti 

of the French ап ће American revolutions this 


concept had en on the character of a self- 
evident truth. {The concept of equality also came 
to be accepted slowly. Despite the philosophic 


enlightenment of the Greeks, they could not 
conceive of a woman as legally equal to man. 
And as for a slave, he was by definition an item 
of property. Christianity no doubt preached 
the fatherhood of God and the equality in his 
eyes of all his children, but in actual fact the 
clergy enjoyed a preeminent position vis-a-vis 
the people at large. . In India and China the 
Brahmans and. Mandarins respectively enjoyed 
privileged status. It was the reformation, with 


its-then revolutionary concept of the “priesthood 
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.ihe Orient hade substantial contributions to the 
. development orinterpational Law which never 

as the monopoly of tke Western civilisation 
. alone. 

In ancient Europe the ‘Greeks and the 
Romans made, through their diMinctive civilisa- 
tion, valuable and lasting contribution in the 
.development of International Law. In tbe 
middle ages when Europe was ruled by Canon 
Law, the feeling grew that it was possible for 
all nations to live under one law. However, 
with the coming of the reformation and thé 
. subsequent birth of the nation state this hopeful 
trend was sharply arrested. 

Hugo Grotious in the 17th century had to 
make an impassioned appeal for International 
Law as the basis for a sane world order, and 
he came to be known therefore as the father of 
International Law in the west. Opposing the 
Machiavellian 
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an international judicial tribunal. The jurisdic- 
tion of the Court is completely voluntary, The 
fact that sovereign States may not be too many, 
have been bringing their disputes to it and abid- 
-ing by its decision, is indeed very significant and 
very hopeful. 

History reveals much progress in the field 
of domestic and international law, but there 15 
a long way to go. In some countries of the 
.world liberty and equality are still a distant 
dream, and laws are harsh and arbitrary. South 
Africa and Southern Rhodesia are two of the 
most glaring examples of inequality, lack of 
freedom, and injustice. In numerous other coun- 
tries, in varying measure, discrimination is 
practised on grounds of colour, race, religion, 
and fundamental freedoms are denied. In the 
international field, the concept of national 
sovereignty is still a great stumbling block. Big 
power ambitions, rivalries, political manipula- 
militant forces are all elements which 
ld peace. Selfishness is more ap- 
in international rela- 
modern citizens 
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INTRODUCTION 


No’ Siate, са of its ‘political о 
economic philosophy, can i 
mistreatment "of its nati 
interdependent wW 
countries res 











Brief Historical 


The idea that the sovereign d interfere 
with private property rights for the benefit, of the 
community was pratically unknown to the an- 
cient world? Roman law recognized this right 
of the sovereign only occasionally in the pro- 
vinces, where its exercise was restricted to ex- 
ceptional cases? The theory of expropriation 


for public utility purposes origniated in the 
Middle Ages, at a time when the concept of 
sovereignty had crystallized into the absolute 
measure of power vested in one ruler. 


The sovereign, as the source of all positive 
law, was able to dispose of property rights 
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Orgin of the Term “Natio 

The term “nationalization” as 
legal concept was unknown, or ra 
cognized as such before World War II. 
it is true that the term had been in common 
use since the latter part of the 19th century, the 
international law of the-inter-war period con- 
tained no rules expressly - relating to such a 
concept. 

Courts: and tribunals, the diplomatic repre- 
sentatives of States and academic writers referred 
constantly to rules relating to “expropriation” 
and “confiscation.” Commercial and other trea- 
ties of this period, containing property protec- ` 
tion "provisions, were either couched in general 
rred to expropriation. - 
at Soviet Russia was the first 


EC б 
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the. domiriant motives. were political.and econo- not find expression. solely Ап measares of nation- 
mic, but the needs. of. social reform (especially alization. . There may. on foreign en- 


in the sphere of land tenure) and of reconstruc-  .terprise іп vital field&/such as mining and trans- 
tion after the ravages of war also played a part. рогі; there may%e a total or partial exclusidr—-- 
"The Iranian Oil Atetigzalization Laws of 1951 of foreign capital from certain enterprises,? or 
were prompted mainly by nationalism, mas: “there may bs rigid control over the transfer 


uerading уаз social reform, but there was а , abroad of capital and profits, to give only a few 
song анса] element involved. - elt - illustrations. - . 

The: East European measures of the period 7 = 
1945 to 1950 afford perhaps the clearest illus- Concept -of - ‘Nationalization in Contemporary 
tration of- political nationalizations. Although ` ` ' International Law 
some measures were passed in Poland, Czecho: ^ Тһе right to natoinalize is an attribute of the 
slovakia and Yugoslavia before the establish- ` sovereignty of the State,” in the sense of the 
ment of the Communist regime in those States, supreme-power the State possesses in relation to 
and were -actuated- by social and financial- all persons and things within its jurisdiction, 
motives (in addition- to- being accelerated by just as is the right to expropriate. 
the effects of thé war on property rights), it is- ^ ` Somé, evidence of the recognition of this 
true to say that the bulk of these nationalizations right by States is afforded by the United Nations 
sprang from a political ideology and followed ` General Assembly Resolution of December 21, 
more or less closely the pattern of the Soviet. 1952,” containing the statement that, “the right 
measure of 1917 to 19205 меа ТЫ people Realy sess au Rel „лаа _ 

Turning now to-the nationalistic motive; .al wealth and resources is inherent in their 
this is often compounded: of several factors: ‘-sovereignty.“ - Guatemala invoked this Resolu- 
Prominent among them is the desire to be rid Шоп in support of her expropriation of the sub- 
of the domination of foreign capital present in’ ~sidiary of the United Fruit Company (a United 
States with newly-won independence,” or in States rational) six months later! and it was 
States independent for many .years but only ..also referred to by the Civil Tribunal of Rome 
recently in a sufficiently strong position econo- - in connection with the Iranian nationalization 
mically to be able to combat powerful foreign laws. 
interests." - It sometimes -happens that the ^ A more recent illustration of this recognition 
foreigner (in which ‘cases usually a powerful” ‘may be-found in the statement issued on August 
corporation) dominates, or appears to the State ` 2, 1956 by the Government of France, the 
concerned to dominate, in the political as well, United Kingdom and the United States of 
as the economic sphere, Ameirca regarding ^the Egyptian Decree of 

Finally, economic: justification or rationaliz- . July- 26,- 1956, nationalizing the Suez Canal 
ation of the principle of‘ nationalization may- be --Company.” In a: Note to the Cuban Govern- 
based on such factors as a genuine fear of ment protesting against certain aspects of the 
foreign interference in théir domestic’ affairs 1959 Agrarian Reform Law, the United States 
(based on past experience in some cases), a Government. expressly recognized the right of 
strong desire for economic. independence as 8 - the Cuban Government to expropriate the pro- 
corollary to political independence, a wish to perty of American citizens for public utility 
conserve and exploit their natural resources -for `-purposes provided always that adequate com- 
the benefit of their own people, ад play their .pensation was paid.  - 
part. It should be noted that this attitude does ` ' At the present time, sovereign States claim 
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the right to t their nationals according to be a purely internal function of the State. It 
their discretion, international law upholds ^ produces external effects and accordingly comes 
this claim,” but as soon"as the property rights within the sphere of international law. . 


Ya Of aliens are affected, natio ve Ceases to _ 
- 'On the other hand, confiscation of property as a penal measure MW С Paced back 
~ to Ancient Greece, and thas was sometimes applied to aliens. For ex., if an alien domiciled 
. in Athens was sentenced № exile, his property was confiscated. Phillipson, Internatsagal 
Law and Customs of Ancient Greece and Rome (London, 1911), Vol. 1, р. 166. с 
* Schulz, Principles of Roman Law (trans. Wolff, Oxtord, 1936), p. 161, See also 
Kruse, The Right of Property (trans. Federspiel, Oxford, 1939), р. 170. 
* Gierke, Political Theorses of the Middle Ages (trans. Maitland, Cambridge, 1938), 
. pP. 79-80. ‘According to some 15th century authorities cited by Секе there was no 
obligation to compensate in the case of general statutes affecting all individuals alike, 
- but one cannot draw an analogy between the kind of measure known to these writers 
“and modern nationalization laws. . 
'*For an account of the factors responsible for the change to  territbrail juris. see 
“Borchard, Diplomatsc Protection of Сизгепѕ Abroad (New York, 1915), pp. 5-6 
` E Nationality as a disunct concept emerged after the Ьу Years War at the peace 
of Westphalia, Borchard, Р. 7. ` 
6 Reproduced in Rwsstan Commercial and Industrial Bank v. Comptoir d'Escompte 
de Mulhouse (1925) A.C. 112 at Lr 120. 


- x pete uat b angen a Gov't and the French Gov't respecting the 
ume Ang Rian o- E em 1921, З Саї^5б-рв. 
. 8 For a 21 account of the various motives for natiónslizaton i in the twentieth — — 
: century which is not confined to lran, see Ford, The Anglo-lraman ОИ Dispute (Univ. — 
of Calif., 1954,) pp. 199-203. 

? La Pradelle, Annmasre 1950, Vol. 43 (1), р. 63; Friedman, Exgprópriation п Inter- 
naisonal Law (London, 1953), pp. 29-30. 

Meg. Syria, natonahzauon of electricity, water and public transport undertakings 
in 1951. The companies concerned were constituted in France, mostly with siege in 
Paris. Burma, nationalization of oil, river transport and forestry and large scale and 
reform ш 1948 followed on independence'and secession from the Commonwealth. There ` 
were political and economic reasons, but nationalistic. motives played a prominent part. ‘ 
See The Economsst, Vol. 156, pp. 62 et seg. and Vol. 159, pp. 125 et seq. 

“eg. Iran with the-vaitly increased prices which "Middle East oil commanded in: 
the post-war period. As to Iran's overestimation of the strength of her position due to 
her erroneous assumption that her 0] was vital to the Western world, see Ford, op. cit, 
PP- 54 162-163, 216-218. 

2 eg. Burma, P.M.’s statement of Sept., 1949, ТЬе Economist, Và. 159, p р. 1253 
Egypt, decrees of Jam, 1957, supra see Legal Aspects of Foreign Invest. (ed. Friedmann & 
Pugh, London, 1959), passim. 

18 Edward D. Re, “The Nationalization of Foreign- бира Property, орн Гаш 
Review, 36 (1952). р. 326. : 

K 1 Resolution 626 

© 3J, N, Hyde, “Permanent Sovereignty over ‘Natural Wealth and Resources," 
AJIL., со (1956), p. 854. ; 
-  ?^"Anglo-Iranian Ol Co. Ltd. v. Societa, Unione Petrolifera,” LL.R. (1953), P. 9s x 
2 LC.L.Q., p. 628. 

- “The Suez Canal у; (Selected Documents), London, August 2-24. 1956.. 
Egypt No. т (1956), Cmd. 9853, р: 

8 Une Diplomatic Nouvelle, Mistere des Affaires Etrangeres, Havana, тобо. 


? Oppenheim. Vol. т at pp. 288 and 682 
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PART n PS 
| CONCEPT OF STATE RESPONSIBILITY - 


Historical Survey —Traditional View 
The . law- of state: responsibility developed 
_Telatively late in the history-of international re- 
7 Tations. In the seventeenth century - Grotius 
“had practically nothing to say in regard to the 


specific subject of the protection of the citizen. 


abroad, primarily because -the citizen for the 
most part stayed at home.” - Ошу after Vattel, 
during the last half of the 18th century, had sup- 
plied the famous dictum that “whoever uses a 
citizen ill, inditectly offends the state, which is 
bound to protect this citizen," did state respon- 
sibility develop an acceptable theoretica] basis. 
To quote Dunn, “it was not until the nineteenth 
century that the development of a body of law 
governing the treatment. of eas кш got 
under way.” E ge 

Two factors орар: to the development 
of the law of state responsibility at this time. In 
the first place, the United -States and Great 
Britain concluded the Jay Treaty of 1794;-which 
established three international claims commis- 
sions to adjudicate a variety of claims between 
the two countries. These commissions, the last 
of which completed its business in 1804, "inau- 
gurated the modern- era ‘of international arbitra- 
tion and- introduced - a means of adjustment.. 
of disputes arising out of the protection of citi- 
zens abroad.” ~ Other -states- soon followed the 
example “and gradually this jurisprudence 
attained an increasing influence on the develop- 
ment of international Jaw."  . 

Also contributing to this сабра were 
the numerous.decisions of national claims com- 
missions, creatures of municipal law. 


Historical Survey—A Non-Traditional View 
: Historically, during a large part of the Md- 
dle Ages, the State appears to have been held 
responsible - for- all international wrongs com- 
míited within its territory whether by its own 
11 


agents, or by anyone else. On the notion of 
collective responsibility for injuries caused to a 
State or its subjects by a third State or its sub- 
jects was’ based the Germanic doctrine of re- 
prisals 7 

The international community in its inception 
was’ confined to only some Christian states of 
Europe. It expanded within very narrow limits 
to embrace, first, the other Christian states of 
Europe and next their own offshoots in other 
continents. It thus retained, until recently, its 
racial exclusiveness in full and its geographical 
and other limitations in part. The international 
law which the-worldwide community of states 
today inherits-is the law which owes its genesis 


. and- growth, first, to the attempts of these states 


to regulate their mutual intercourse in “their 
own interests and, secondly, to the use made of 
it during the- period of colonialism.’ 

This branch of international law of state 
responsibility grew up to its present maturity in 
the ninéteenth century and the first half of the 
twentieth, in the midst of a contest among a 
number. of. important members of the contem- 
porary.international community for the mastery 
of.the.politically and economically undeveloped 


regions of the globe. The history of its deve- 


lopment. thus became “an aspect of the history 
of ‘imperialism’ or ‘dollar diplomacy’ "* In the 
world in which it drew its maximum nourish- 
ment from conflicting needs and pressures, the 
cult that might is right found the sole limita- 
tion of its. field of operations in the risks of 
war among rivals, though early enough in the 
history of’ this struggle a modus vivendi seems 
to have been worked out, urging each contes- 
tant to confine itself more or less to its own 
select zone of the pastures. Such a world can- 
not be particularly conducive to the growth of 
just law.’ 

As the international community was con- 
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fined, during by far the longest period of its 
growth, to the Western Christian Powers, the 
bulk of international law, if not the whole of 
it, represents their common customs and tradi- 
tions which need not be, and in шоз{ cases are 
not, the common customs and traditions of the 
other Powers, and, in any event, the Powers that 
secured theif admittance to the Family of Na- 
tions after World War П were no parties to the 
agreements and understandings on which, after 
all, international law is, in its last analysis, 
based." 

- The contacts of the members of the restrict- 
ed international community of the past with 
other states and peoples of the much larger 
world outside its own charmed circle were not 
governed by any law or scruples beyond what 
evpediency dictated. The history of the estab- 
lishment and consolidation of empires overseas 


by some of the members of the old international _ 


community and of the acquisition therein of 
vast economic interests by their nationals teems 
with instances of a total disregard of all ethical 
considerations. 


A strange irony of fate now compels those 
very members of the community of nations on 
the ebb tide of their imperial power to hold up 
principles of morality as shield against the liqui- 
dation of rights and interests acquired and held 
by an abuse of international intercourse. То 
the extent to which the law of responsibility of 
states for injuries to aliens favors such rights 
and interests, it protects an unjustified status quo 
or, to put it more bluntly, makes itself a hand- 
maid.of power in the preservation of its spoils." 


Some Basic Principles of State Kesponsipility 


Undoubtedly after reading the previous sec- 
tions, “Historical Survey—A Non-Traditional 
View,” the following principles would probably 
fall into the pro-Western or pro-Christian cate- 
gory. Actually, they could be called the Ame- 
rican view of principles of State Responsibility 
since; they are extracted from the . Harvard 


Draft Convention and the American Law los 
ttute Restatement. 

The purpose of listing a few- selected prin 
ciples was to give a small taste of what we аге 
talking about in this paper. My selection wa: 
limited and arbitrary but I think enough wert 
listed to create the basis for further. thought 
and discussion : à 


1. General Rule of State Responsibility.” 
A state is responsible under internationa. 
law for injury to an alien caused by con 
duct subject to its jurisdiction, that is 
attributable to the. state and wrongfu 
under international law... . 

.2. When Conduct Causing Injury to Alien is 
Wrongful under International Law. 
Conduct attributable to a state and caus: 

- ing injury to an alien is wrongful unde: 
international law if it: 
ae departs from the international stand: 

ard of justice, or 
b. constitutes a violation of an inter 
national agreement. | 

3. A State cannot avoid international res 
ponsibility by inyoking its municipa 
law... * 

4. General Rule as to Attribution." 
Conduct of any organ or other agency o! 
a state, or of any official, employee, oi 
other individual agent of the state ol 
such agency, that causes injury to ar 
alien, is attributable to the state... . 

5. Responsibility for Injury.” 

When conduct attributable to a state anc 
causing injury to an alien is wrongfu 
under international law, the state is res 
ponsible for the injury. ... 

6. Conduct of Local Authorities." 

. If conduct of an agency or agent of e 
political unit that is included in a state 
causes injury to an alien, such conduc 
is attributable to the state to the samt 
extent as conduct of an agency or agere 
of the state. ... 


7. 


10. 
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Alien Defined.” 
A person is an alien for purposes of the 


' responsibility of a state for injury to an - 


alien, if: 


^a. heis not а national of the respondent 


state, 


b. he is a national-.of the respondent - 


state and of another state, and the 

. respondent state, for purposes of the 
conduct causing the: injury, treats him 
as a national of the other state, 


. Discrimination against an Alien.” 


a. conduct, attributable to a state and 
causing injury to an alien, that discri- 


minates against aliens generally, aga- ^ | 


inst aliens of his nationality, or against 
him because he is an alien 
b. conduct discriminates against an alien 
if it involves treating the alien di- 
fferently from nationals or from aliens 
of a different nationality without a 
reasonable basis for the difference. 


ee eee 


. Responsibility to State of Nationality." 


The responsibility of a state for injury 


“to an alien may be invoked by a state of 


which the alien is a national. It cannot 
be invoked by any other state. 


Responsibility to Alien.” 


The responsibility of a state under inter- 
national law for an injury to an ailen can- 
not be invoked directly by the alien 
against the state except as provided by: 
a. the law of the state, 

b. international agreement, or 


11. 


12. 


c. agreement between the state and the 
alien. i 
Responsibility to Intemational 
Organization." | 
a. If an individual is injured in connec- 
tion with the performance of his func- 
tions as an agent of the United Nations 
by conduct attributable to a state, the 
state is responsible to the United 
Nations to the’ same extent that it 
would be responsible to another state 
if the individual were an alien with 
_ reference to the first state and a nation- 
al of the other state. Such responsi- 
` bility arises even if the agent of the 
United Nations is a national of the 
: respondent state. 


b. In the case of any other international 
organization having a constitution that 
provides for an independent staff, the 
same responsibility arises if the res- 

. pondent state is a member of the orga- 
nization or has consented to the per- 
formance of the functions in question. 

Responsibility to State of which Alien is 

Official or Member of National services." 

An official of a state, or a member of its 

national services, who is not a national 

of the- state and is injured in the perfor- 
mance of his functions as such official or 
member by conduct attributable to ano- 
ther state, of which he is not national, is 
treated as if he were a national of the 
first state for purposes of determining 
state responsibility for the injury . 


1 Richard B. Lillich, “Toward the Formulation of an Acceptable Body of Law Con- 


cerning State Responsibility,” 
* [bid. 
? [bid. - 
* Ibid, p. 723. 
* Ibid, p. 723. 


Syracuse Law Review, 16 (1965), р. 722. 


*S. N. Guha Roy, "Is the Law of Responsibility of State for Injuries to Aliens a 


Part of Universal International Law ?”, 


р. 864. 


American: Journal of International Law, 55 (1961), 


r_e 
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7 Ibid, p. 866. 

8 Ibid, p. 865. 

? Ibid, p. 865. . 

» Ibid, p. 867. 

п Ibid, p. 864. 

2 American Law Institute, Restatement of the Law: Foreign Relations Law of iis 
United States (St. Paul: American Law Institute Publishers, (1965), р. 499, Sec. 164 (т). 

з Ibid, p. 501, Sec. 165 (a) and (b). 

“Louis B. Sohn and В. R. Baxter, “Responsibility of States for Injuries to the 
Economic Interests of Aliens" American Journal of International Law, p. 548, II, Sec. 
A, Art. 2, Раг, ^. 

15 American Law Institute, Restatement of the Law, Foreign Relations Law of the 
United States (St. Fae American Law Institute Publishers, 1965), р. 499, Sec. 164 (1). 

1 Ibid, p. 510, Sec. 168. 

"' Ibid, р. 514, Sec. 170. 

3 Ibid, p. 515, Sec. 171 (а) and (b). 

» Ibid, p. 5, Sec. (т) and (2). 

= Ibid, p. 526, Sec. 17 

® Ibid, p. 527, Sec. fi: (a), o y Ae 

” Ibid, p. 530 Sec, 176 (1) an 

. P Ibid, p. 532, Sec.- 177. 
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PART Ш 


DOCTRINES OF SOVEREIGN IMMUNITY 
- AND ACT OF STATE 


Doctrine of Sovereign Immunity 
(International Law) 

The American interpretation of the Doctrine 
of Sovereign Immunity and Act of State Doctrine 
is confused, intermixed: and over-lapping. An 
approximate definition of Sovereign Immunity 
could be-the exemption of a state from the juris- 
diction of another, without the former's consent. 

An example of an American judicial inter- 
pretation of this doctrine is the case of Pons v. 
Republic of Cuba. There, a former official of 
the Cuban government and a national of Cuba 


had in his possession about $56,000 which sup-. 


posedly belonged--to- the -Cuban government. 
In an action of the Cuban government, he made 
a counterclaim for compensation for the value 
of his property which had been confiscated in 
Cuba. The courts dismissed this counterclaim, 
the Court of Appeals stating the rule “that a 
foreign sovereign’s seizure of his own national’s 
property in its own territory cannot be reviewed 
in our courts.” | 

Immunity is not-involved if the foreign 
government itself sues in the courts of this 
country. This is the case in Banco Nacional de 
Cuba у. Sabbatino, where the Cuban government 
claimed the proceeds of the sugar sale through 
its bank. "Immunity only plays a role where the 
foreign government or its agency is the respon- 
dent in a law suit. 'The principal reason for 
allowing state immunity from jurisdiction is to 
eliminate the diplomatic difficulties of one state 
having to defend the propriety of its acts before 
. the courts of another state. — 

This Doctrine of Sovereign Immunity has 
brought about an anomalous situation such as 
in the case of Banco Nacional de Cuba v. 
Sabbatino where a foreign government, even 
one with which we do not have diplomatic rela- 
' tions, can sue in our courts for redress against 


one of our own nationals or citizens and receive 
assistance where the reverse may be impossible. 

Sinse expropriation is not a “private” state 
act for purposes of the restrictive Doctrine of 
Sovereign Immunity announced in the Tate 
Letter,‘ a United States investor is not able to 
litigate his claim by obtaining quasi-in-rem 
jurisdiction of execution over an expropriating 
state’s assets in the United States. Nor will the 
State Department give immediate diplomatic 
assistance ;* rather, an investor unable to settle 
his expropriation claim by. negotiation must 
first exhaust his remedies in the local courts, 
If unsuccessful, the only remedy, since an indi- 
vidual cannot bring an action before an inter- 
national court,’ is to attempt to convince the 
State Department to seek compensation through 
either diplomatic negotiation or adjudication 
before an arbitral body or international court. 


.Most commentators conclude generally that 


this combination of local and diplomatic 
remediés is not very effective in precluding ex- 
propriation loss.” 

Concluding this section on the Doctrine of 
Sovereign Immunity I would like to leave & 
little nugget for reflection. In P & E Shipping 
Corp. v. Banco Е1 Comercio exterior de Cuba, 
307 F. 2d 415 (1st Cir. 1962), the First Circuit 
Court directed the trial court to ascertain from 
the State Department, inter alia, the status of 
the Cuban,government in the United States courts 
during the period of cessation of diplomatic 
relations. The State Department maintained 
that the cessation of diplomatic relations with 
Cuba did not affect the recognition of the 
government of that country. In response to an 
inquiry by counsel for defendant in Tabacalera 
Severiano Jorge, S.A. v. Standard Cigar Com- 
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pany, 311 F. 2d 438 (Sth Cir. 1962), Marjorie 
M. Whiteman, Assistant Legal Adviser of the 
State Department, stated in a letter dated April 
15, 1961: “On January 5, 1962, the Govern- 
ment of the United States severed diplomatic 
and consular relations with the Government of 
Cuba. This action did not constitute a cessation 
of recognition of the Government of Cuba. The 
United States has recognized without interrup- 
tion, and continues to recognize, as the Govern- 
ment of Cuba, the Government of which Fidel 
Castro -is Premier." 


Act of State Doctrine 
(Concept of American Jurisprudence) _ 

The Act of State Doctrine is based on the 
concept that the foreign judge should not be al- 
lowed to review the acts of another sovereign 
which were done within the latter’s territory. 

It is generally accepted that this doctrine is 
not a rule of international law. ‘Therefore, as 
the Restatement of the Foreign Relations Law 
of the United States, Proposed Official Ютап, 
said: “Refusal to apply it (Act of State Doc- 
trine) does not give the foreign state, whose acts 
of state are either questioned or denied effect, a 
ground for objection under international law.” 

In the pending proceedings of the Sabbatino 
case, the first case to reach the United States 
Supreme Court raising the question, the Court 
by an order of November 20, 1962, invited the 
Solicitor General to express the. United States 
views on the Act of State Doctrine. The solici- 
tor General’s Memorandum stated the premise 
used in the Bernstein’ cases : 

“A court will not examine into the acts of à 
foreign state affecting property within the lat- 
ters territory "unless the 
states, in some formal manner, that it has not 
objection to such examination. . We take 
no position at this time as to whether this is & 
permissible or desirable limitation on the Act 
of State Doctrine." 

Also, in the course of oral argument bare 
the Supreme Court, counsel for both the peti- 


Executive Branch’ 


tioner, Branco Nacional de Cuba, and the 
United States as amicus curiae supporting the 
petitioner, ie. the Government of Cuba, conced- 
ed that the Act of State Doctrine was a judge- 


* created rule which was not required by the Con- 


stitution or any statute, treaty or Executive 
agreement.” | 

The Executive Branch had already expressed 
itself in a formal diplomatic protest over the 
Cuban nationalization decree in a Note dated 
July 16, 1960, which stated: “The Govern- 
ment of the United States considers this law to 
be manifestly in violation of those principles of 
international law which have long been accept- 
ed by the free countries of the West. It is in its 
essence E , arbitrary and confisca- 
tory... 22 

in view of the foregoing paragraphs and the 
decisions of both the District Court (193 F. 
Supp. 375) and the Court of Appeals (307 F. 
2d 845) in the Sabbatino case, which held that 
the Cuban nationalization decree violated inter- 
national law and that, for this reason, the decree 
could not be given effect within the United 
States," it is difficult to see how ‘the United 
States Supreme Court could not reach the same 
conclusion. _ : ; 

This points up some of the weaknesses and 
confusion within our own judiciary system on 
matters relating to international law and the 
field of State Responsibility and International 
Claims. 


In Defence of fhe Act of State Doctrine 

Whether a government will take up the claim 
of its citizens and make a présentation to a 
foreign government is génerally’ said to bè an 
entirely discretionary matter. 

In the United States the presentation of a , 
claim ón behalf of a citizen against a foreign 
government is a matter within the discretion of 
the Department of ‘State. Hence, not all claims 
against foreign governments are entitled- to the 
“official interposition of the лерше of 
the United States.’ 
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Diplomatic.aid may be withheld for a variety 


of reasons. Obviously, in exercising this -broad . 
discretion the Government will:not lend its aid- 


to fraudulent claims. It will also refrain from: 


presenting a claim against a foreign government , 


where the damages, although predicated upon 
a wrong actually done, are speculative and ex- 
orbitant in amount. : 

A claim will not be presented to a foreign 
government if it is based upon any act or tran- 
saction deemed to be against public policy. 

A citizen may be deprived of his govern- 
ment's aid in the presentation of a claim against 
8 foreign government because of his own wrong- 
doing or otherwise censurable conduct. | 

The rules of “general jurisprudence” also 





- apply'to international claims. Hence, “a party. 


to a malicious wrong cannot himself recover 
from another for damages therefrom resulting to 
himself.” Furthermore, “а person whose negli- 
gence is the immediate cause of a negligent in- 
jury to himself cannot recover from another 
damages for such injury.’ 

Since the entire question of the taking up 
and presentation of a claim of a citizen against 
a foreign government is а. matter of discretion, 
it follows that the government “necessarily 
possesses and exercises the power to decide for 
itself when and to what extent it will press the 
Claim, as well as the means which it will employ 
for that purpose." : 


' Martin Domke and Hans W. Baade, "Nauonalization of Foreign. Owned Property 
and The Act of State Doctrine," two speeches, Duke Law Journal (1963), p. 285, citing 
294 F. 2d. 925 (D. C. Cir. 1961), cert. denied, 368 U.S. обо. (1962). 


* Ibid, p. 285, citing 294 F. ad at 926. 


*Ibid, p. 285, citing 192 F. Supp. 375 (S.D.N.Y. 1961), aff d, 307 F. 2d 845 (2d 


Cir. 1962). 


“The Harvard Law Review Assoc., " Avoiding 


Expropriation Loss" Harvard Law 


Review, 79 (1965-66), p. 1666, quoting letter from Jack B. Tate, Acting Legal Adviser 


to the State Dept., to 
Bull. 984 (1952). 


Acting Attorney General Philip B. Perlman, 26 Dept, of State 


5 Ibid, p. 1666, citing Dept of State Memo, “Nationalization, Intervention or 


Other Taking of Pro 


of American Nationals, March т, 1961, reprinted in Kerley, 


Contemporary Practice of the United States Relating to International Law,” 56 Ат. |. 


Inti L. 165, 166 (1962). 
* Ibid, p 
Lauterpacht 1955). 


1666, citing I Oppenheim, International Law, Sec. 155b (8th ed. 


* Ibid, p. 1666, citing Legal Aspects of Foreign Investment 730 (Friedman & Pugh 
cds. 1959) ; Fatouros, Government Guarantees to Foreign Investors 326 (1962) ; Dawson & 


Weston, "Prompt, Adequate, and Effecuve": 


30 Fordham, L. Rev. 727, 740 (1962). 


A Universal Standard of Compensaton?, 


*Domke and Baade, Duke Law Josrnal, p. 288, citing Restatement of the Law, 
Foreign Relations Law of the United States, Sec. 41, comment (Proposed Official Dratt, 


e 


"Ibid, p. 28, citing Bernstein v. Nederlandsche-Amerikaansche Stoomvaart- 


Maatschappij, 210 F. 2d 375 (2d Cir. 1954). - | 

1 Ibid, p. 289, quoting Memorandum for the United States on Petition for a Writ 
of Certiorari, Banco Nacional de Cuba v. Sabbatino. p. 6 (05. Supreme Court, October 
term 1962, No. 403); reprinted in 2 Jntematonal Legal Materials 217 (1963). 


у Association of the Bar of the City of New York, “The Effect to Be Given in 


the ‘United States to Foreign Nationalization Decrees,” Tbe Record, 19 (1964), p. 7. 
" [bid, p. 26, quoting from 43 Department of State Bulletin 171 (1960). 


31 Ibid, p. 5. 


и Lester B Orfield апа Edward D. Re, Cases and Materials on International Law 
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PART IV 


INTERNATIONAL CLAM OF A 
UNITED STATES NATIONAL 


A United . States national with an inter- 
national claim against a foreign country looks 
to the Department of State for assistance in ob- 
taining redress. As the “Department pointed out 
recently, it has handled such matters: “(1) by 


submitting individual claims through the diplo- 
matic channels to the foreign government con- . 


cerned and obtaining restitution or compensa- 
tion ; (2) by obtaining a Jump sum in settlement 
of all claims, with the amount paid distributed 
by an agency of the United States Government ; 
or (3) by an agreement submitting all claims to, 
an international arbitral tribunal for adjudica- 
tion." 

The first alternative, Department of State 
espousal of a claim, is often the only remedy 
available to a claimant, especially if his claim 
is based upon an isolated occurrence. Begin- 
ning with the Jay Treaty; however, the Depart- 
ment opted for international claims commissions 
whenever a large number of claims arose against 
a foreign country. While use of this alternative 
contributed to the development of international 
law by substituting a legal for a political deter- 
mination, many mixed claims commissions 
failed to function smoothly. Indeed, one of the 
original Jay Treaty Commissions broke down 
completely, -whereupon the United States re- 
sorted to the second alternative and paid a lump 
sum to the United Kingdom, which in 1803 
established its first national claims commission 
to distribute the fund. 

From 1803 until 1941 the United States 
concluded at least seventeen lump sum claims 
settlements with foreign countries "These set- 
tlements generally were followed by legislation 


establishing -ad hoc national commissions, the 


-last of which, the so-called American-Mexican 


Claims: Commission, completed its functions in 
19475 

Following the wholesale claims of the post- 
war ‘period, which were brought on by the vast 
nationalization programs instituted in Eastern 
Europe, ` Congress enacted the International 
Claims Settlement Act of 1949, which establish- . 
ed the International Claims Commission. This 
Commission was the forerunner of the Foreign 
Claims Settlement Commission (hereinafter re-. 
ferred to as “FCSC”) established in 1954. 

The FCSC is a federal administrative agency 
whose main function has been to adjudicate 
nationalization claims after the Department of 
State has concluded a lump sum settlement with 
a foreign country or after Congress bas author- 
ized the use of a foreign country's vested assets 
to pay claims against it. During the past 
thirteen years the FCSC, has rendered thousands 
of awards and developed a considerable body 
of expertise concerning the valuation of pro- 
perty.” 

In sheer volume, by far the largest number 
of international disputes which are adjudicated 
come before ad hoc bodies created by the dis- 
putants for a particular case or series of cases. 


During the pre-World War I years from 1900 to 


1914 more than fifty disputes were handled by 
ad hoc bodies. In the interwar period, 1919- 
1939, tens of thousands of individual claims 
were processed by arbitral tribunals created 
under the authority of the Versailles Treaty.’ 
Most of these courts or commissions Were creat- 
ed by various treaties and other instruments. 





1 Richard B. Lillich, "International Claims: A Comparative Study of American and 
British Postwar Practice,” Indsana Law Journal, 39 (1963-64), p. 468, quoting Dept. ot 
Takin 


State Memo, entitled, “Nationalization, Intervention or 


g of Property of 


American Nationals,” March 1, 1961, reprinted in 56 Am. J. Intl L. 166 (1962). 
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No. 108 (effective April 27, 1802). 


. UNIVERSITY LAW JOURNAL 


* Ibid, р. 468. 
* Ibid, p. 468, citing Convention with Great Britain, Jan. 8, 1802, 8 Stat. 196, T.S. 

t Ibid, p. 468. | | 

* Ibid, p. 469, citing American-Mexican Claims Comm’n Report to the Secretary of 
State (1948). See generally Wilson, "Some Aspects of the Jurisprudence of National 
Claims Commissions, 36 Am. J. Int'l L. 56 (1942). 

с Richard В. Lillich, “The Protection of Foreign Investment and the Hickenlooper 
Amendment,” Umversity of Pennsylvania Law Review, 112 (1963-64), p. 1123. See also 
Lillich & Christenson, International Claims: Their Preparation and Presentation 7481 . 
(1962); Lillich, “The Foreign Claims Settlement Commission and the Protection of 
Foicign Investment, 48 Iowa L. Rev. 779 (1963). 

1 Urban G. Whitaker, Jr, “Interpreting the Law—the Courts,” Politics and Power, 
(New York: Harper & Row, 1964), р. 157. 


UNIVERSITY LAW JOURNAL 


- PART V 
RECENT ‘CODIFICATION ATTEMPTS 


United Nations International Law Commission 

The General Assembly of the United Nations 
adopted Resolution 799 (VIII) on December 7, 
1953, requesting the International Law Commis- 
sion (ILC), *as soon as it considers it advisable, 
to undertake the codification of the principles 
of international law governing State responsibi- 
lity." Pursuant to this resolution, the ILC de- 
cided in 1955 to codify the. subject, appointing ` 
Garcia- -Amador as Special Rapporteur* In his 
first report, which he himself later acknowledg- 
ed adopted” a “somewhat revolutionary - ap- 
proach,” the Special Rapporteur construed the 
term “codification” very liberally, contending © 
that the ILC could not limit its task to the mere 
enumeration „апа. analysis of traditional legal. 
principles, ^ . : 

In his attempt to bring traditional. legal 
principles into line with contemporary ` inter- 
national law, the Special ` Rapporteur raised 
numerous interesting questions’ concerning the 
nature and scope of what he termed “‘inter-.. 
national responsibility," the status of individuals . 
and international organizations under inter- 
national law and their capacity to bring inter- 
national claims, ‘and the character, function, , and : 
measure of reparation. 

In his second report. in 3957 the . Special. 
Rapporteur made an attempt “to bridge in.an.. 


entirely novel way the gap between the concept · 


of the international standard of justice and the 
Latin American concept of the equal treatment 
of aliens and nationals," the sixth and final re- 
port was completed by Garcia-Amador in 1961. 

On May 7, 1962, following Garcia-Amador's 
departure from the Commission, the ILC ap- 
pointed a ten member sub-committee on state 
responsibility to study the general aspects of the 
subject. In its report, submitted, the following 
year, the sub-committee unanimously recom- 
“mended that the ILC give priority to the defini- 
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tion of the "venerdi rules governing the inter- 
national responsibility of the State. 

The ILC approved the sub-committee's re- 
port after а brief debate and appointed Ago, its 
chairman, the new Special Rapporteur. Thus 
the efforts of the United Nations, productive of 
no convention after twelve years, promises to 
continué well into the future. 


Harvard Draft Convention 
As part of the preparatory work for the 
ILC's study of state responsibility: the Harvard 
Law School, at the request of the United Nations 


Secretariat, agreed to revise the draft Conven- 


tion оп Responsibility of States for Damage 
done in their Territory to the Person or Property. 
of Foreigners, which had been prepared by 
Borchard for the Harvard Research in Inter- 


. national Law in 1929. 


When it soon became apparent that the far- 


‘reaching developments that had taken place in 


the intervening years necessitated more than a 


.mere- revision of the earlier text, the Harvard 
“Law School decided to undertake a complete 
.re-examination of the entire subject. Ап en- 


tirely -new .convention, the twelfth draft, was 
prepared under its auspices with Sohn and 


` Baxter as Reporters.‘ 


While the Harvard Draft Convention de- 
. parts fróm traditional international law in cer- 
‘tain respects, such as recognizing the claims of 
so-called late nationals, according individuals 
limited status as subjects of international law, 
and phrasing the international minimum stan- 
dard in terms of "the principles of justice recog- 
nized by the principal legal systems of the 
world," it nevertheless follows traditional rules 
closely ninety percent of the time. 

Unfortunately, as they themselves acknow- 
ledged, "in trying to find solutions which did 
not accept the extreme points of view on a sub- 
ject, the authors of the draft naturally exposed 
themselves to attacks from both sides. Thus in 
the United States the draft convention has been 
criticized as “а departure in some respects from 
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traditional international law principles which the 
United States has vigorously supported,” while 
in the ILC the opinion has been expressed that 
“the draft was based on principles which were 
out-moded and which were reminiscent of the 
capitulations system: applied in the territories of 
the Ottoman Empire in the nineteenth century, 
where aliens were almost a privileged class as 
compared with nationals.” Nevertheless, the 
.ILC has expressed appreciation for the draft con- 
vention which, while not constituting the last 
word on the subject, at least indicates “а direc- 


tion in which the work of codification should 
be proceeding.” 


American Law Institute Restatement 
In 1955 the American Law Institute approv- 
ed a plan to restate the foreign relations law of 
the United States? a term later defined to en- 
compass international law plus that part of the 
domestic law of the United States either giving 
effect to international law or involving matters 
of significant concern to foreign relations. 





1 Richard B. Lillich, “Toward the Formulation of An Acceptable Body of Law Con- 
cerning State Responsibility,” Syracuse Law Review, 16 (1964-65), p. 726, citing U. N. 
Gen. Ass. Off. Rec. 8th Sess., Supp. No. ee at 52 Е (1963). 


? Ibid, p. 726, citing Int! Law Comm’n Report, U 


Supp. No. 9, at 23 (A/2934) (1955). 
* Ibid, p. 728, citing Int 


N. Gen. Ass. Off. Rec. roth Sess., 


Law Comm'n Yb. 228 ( (19561) The original draft con- 
vention, prepared for use at the Hague codification co 
in 23 Am. J. Int'l L. Spec. Supp. 131 (1929). 


erence in 1930, may be found 


It was the work of erican jurists and 


scholars and did not necessarily represent the views of the United States government. 
‘Louis B. Sohn and R. R. Baxter, “Responsibility of States for oe to the 


Economic Interests of Aliens,” American Journal of International Law, 55 (196 
ë Lillich, “Toward the Formulation of An Acceptable Body of Law 
State Responsibility,” р. 729, citing Harvard Draft Conventdion art. 23 (б). 
p. 729, citing Harvard Draft Convention art. 22 ys 
1 Ibid, р. 729, citing Harvard Draft Convention art. то (5 
dis Czech member of the ILC Intl Law Comm'n Yb. 152 (29591). — z 


* Ibid, 


suggested by 


) P- 545: 


Са 


с. The language was 


replaced the phrase “principles of law recognized by- civilized nations” derived fro 
vis 38 para. 1 (c) of the Statute of the Int] Court ^E Justice. See Intl Law isis 


Yb. 267 (1961) (Sohn). 


8 Ibid, p. 720, н Intl Law Comm’n Yb. 153 (1959-T) (Sohn). 
ters were trying to ‘play it srtaight,’ 
Panel Discussion on the Int’l Protection of Acquired 


replied. that the 
the existing international law." 


"Professor Baxter 
ey were attempting to reflect 


Rights: Selections from the Harvard Draft Convention on Опе! Responsibility of States 
for Injuries to Aliens, 54 A.S.LL. Proceedings 102, 111 (1960). 
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Companies Act of 1956 has brought about 
revolutionary changes in the Statute relating to 
the management and accounts of the joint stock 
companies in India. The words “True and 
Fair" is brought in by the Act of 1956 to re- 
place the words “True and Correct" under the 
old act in the context of the accounts of a 
company. In fact, till the new Act came into 
force in 1956, the accountants and auditors 
used to think in terms of a "True and correct 
view of the financial position. But an account 
which should be factual only to some extent 
and is an estimate as to the rest cannot and 
should not claim any precision or exactitude as 
regards values and therefore the term ‘correct’ 


in reference to an account is not considered as 


very appropriate. 

А limited Company's accounts cannot now 
a days be regarded as its own domestic affairs 
only. A joint stock company is a creation of 
law and the directors, who are the elected 
agents and trustees of the shareholders, are 
using the shareholders money and therefore 
they owe full information, subject to of course 
reasonable commercial necessity. The State 
also gives the protection of limited liability to- 
these companies and is therefore justified in. 
prescribing rigid conditions for compliance by 
a company to safeguard the interests of the 
public. | 

Besides the workers are becoming increas- 


FINANCIAL ACCOUNTS OF A 
LIMITED COMPANY 
By ` 
HIRENDRA MOHAN MAJUMDER, 
M.Sc., B.L., AS.A.A,, F.C.A. 
Pro-Vice-Chancellor, Calcutta University 


ingly conscious of their rights and they now 
insist for fair wages and are entitled to receive 
bonus which are bound up with other questions, 
the question of fair return on capital employed, 
the provision necessary. for development and 
expansion of the business and the correct surplus 
profits, in which workers have a claim as bonus, 
are to be determined. It is also to be appreciat- 
ed that in the national interest the companies 
should try to promote public confidence in their 
enterprises so that there may be a continual 
flow of investment in productive undertakings. 
АП these demand that the accounts sbould be 
sufficiently informative and be drawn up to ex- 
hibit a true and fair view of its financial posi- 
tion and of its transactions. Although Indian 
Companies Act appears to follow closely the 
pattern of U.K. Acts, it is being felt that the 
obligations in India regarding disclosure of in- 
formation and presentation of Company ac- 
counts have always been more stringent than 
contemporary provisions in the English Acts. 
The reasons apparently are the scantier know- 
ledge of business deals and accounts on the part 
of ordinary investors in our country and detec- 


-tion of several cases of abuse of the position 


by some of the managements; In modern times, 
large number of shareholders are undoubtedly 
middle class people who invest their small sav- 
ings in the company and who have no interest 
in the business beyond securing a fair returm 
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on their invested capital. Government Lave al- 
ways tried to introduce necessary safeguards in 
the act iwhénever. abuses by the management 
have been detected or suspected, 

А brief zeview of the statutory provisions pres- 
cribing standards of disclosure in the accounts 
from time to time is interesting. The Companies 
Act of 1857 did not contain any provisions re- 
garding the keeping. of the books of accounts, 
the preparation of the Profit and Loss accounts 
aüd Balance Sheet and [or any other accounts, 
their audit and their circulation to the share- 
holders. ‘Table B’ appended thereto contained 
some provisions regarding accounts and audit 
but adoption of these provision by companies 
was purely optional. _ Under regulation 83 of 
Table B the auditors "were required to make a 
report to the shareholders upon the Balance Sheet 
and accounts and to state in such а report whe- 
ther in their opinion the Balance Sheet was a 
full and fair Balance Sheet containing particulars 
required by the regulation in Table B and pro- 
. perly drawn up so as to exhibit.a true and 

correct view of the state of affairs of the Com- 
pany. It may, however be noted that even then 
most of companies used to include similar pro- 
visions in their Articles of Association although 
adoption. of such - provision was optional in 
those days. 

The Companies Act of 1882 also did not 
contain any- provision regarding books of ac- 
counts, preparation of final accounts or .their 
audit. But-‘Table A’ appended thereto contained, 
again some- provision of these matters. Table 
A. for the first time indicated also the accounts 
to be maintained by the management, The di- 
rectors were made responsible to maintain true 
accounts “оЁ the stock in trade of the company, 
of the sums of money received and expended by 
the Company and the matters in respect of which 
such receipts and expenditure take place and of 
the credits and liabilities of the company". 


Provisions regarding preparation of annual ac- 
. counts, their audit and their submission to the 


company in general meeting every year were 


. also more or less similar to those in Table B of 


1857 Act. 

The Companies Act of 1913 for the first 
time contained provisions.in the Act itself re- 
garding maintenance of necessary books of ac- 
counts, preparation of annual accounts, their 
audit-and their submission to the members for 
consideration in the annual general meeting. 
Sec.- 130 required -the keeping of proper books 
of accounts to contain the full, true and com- 
plete accounts of the affirs and transactions of 


this Company but still further details regarding 


their books were not specified in the Act, Sec. 145 
(2) required the auditors to make a report to the 
Shareholders on the accounts examined by them 
and to-report on every Balance sheet stating 
whether such balance sheet exhibited a true and 
correct view e the state of affairs of the Com- 
pany. - > 

Before amendment of Cangas Act in 
1936, there was apparently no provision in the 
acts requiring a company to circulate the Profit 
and Loss Account also with the Balance sheet 
to the. shareholders. Material changes were 
brought about in the amended act of 1936 to 
include provisions such as books to be kept by 
the Company, circulation of the Profit and Loss 


-Accounts with the Balance sheet of the Com- 


pany, circulation of the Audit Report and Di- 
rectors’ Report, a form of the Balance sheet 
(Form F the third schedule) and particulars 
of holdings and results of operations of subsi- 
diary companies to be shown in the holding 
Company's Balance sheet, But it was not how- 
ever considered obligatory that the profit and 
loss account should.show specifically the actual 
working results of the period. 

The Companies Act 1956 has remedied 
number of deficiencies in the old provisions 
regarding such disclosure and some of the pro- 
visions are designed to secure larger measure of 
publicity of а company's financial positions 
which can possibly be divulged without detri- 
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ment to its interest. Section 209 not only enu- 
merates the books of accounts which are to be 
maintained by a company and returns to be 
obtained from branches if any, but also contains 
a provision that “proper books of accounts shall 
not be deemed to be kept with respect to the mat- 
ters specified therein, if there are not kept such 
books as are necessary to give a true and fair 
view of the state of the affairs of the company 
or branch office as the case may be and to ex- 
plain its transactions”. This additional provi- 
sion is made statutorily for the first time in 
1956 Act. Sec 210 imposes obligation on the 
Directors of the Company to lay before the 
Company at the annual general meeting a bal- 
ance sheet and profit and loss account or income 
and expenditure account. Under Section 211 
“every balance sheet of a company shall give 
a true and fair view of the state of affairs of ше 
company as at the end of the financial year. . 
and also “every profit and loss account o. à 
company shall give a true and fair view of the 
profit or loss of the company for the financial 


These accounts have also to copmly with 
the requirements of Parts I & П of the Schedule 
VI which now make elaborate provisions re- 
grading heads. and particulars to be mentioned 
and the nature of the information to be given. 
Sec. 217(1) requires that the balance sheet of 
the Company must be accompanied by Direc- 
tors’ report in respect of the state of the 
Company's affair etc and material changes and 
commitments if any affecting. the financial posi- 
tion of the Company which have occurred since 
the balance sheet date. to the date of the report. 
Sec. 21702). requires that such directors’ report 


shall so far as it is material for the appreciation of 
the state of the Company's affairs by its members 
and will not in the opinion of the Directors be 
harmful to the business of the Company or any 
of its subsidiaries, deal with any changes which 
have occurred during the financial year in the 
nature of the business carried on by the Com- 
pany and/or the Company's subsidiaries etc. 
Under Sec 217(3) the directors are also required 
to give the fullest information and explanation 
in their report on every reservation, qualification 
and adverse remarks in the Auditors’ Report. 

The 1956 Act insists for а true and fair 
presentation of the Company's affairs in a real 
and effective manner. Above mentioned provi- 
sions have accordingly been made requiring the 
Directors to keep the books of accounts in & 
manner that they give a true and fair view of 
the state-of affairs, to draw up the balance sheet 
and the profit and loss account showing respec- 
tively the true and fair view of the state of affairs 
of the Company-and the true and fair- view of 
the profit or loss for the financial year and. pre- 
paring the directors’ report to show likewise the 
Company's state of- affairs. The Act: also 
requires under Sec. 227 the auditor to state in 
his report whether in his -opinion the- balance 
sheet gives-a true and fair view of the Company's 
affairs as at the end of the financial year and the 
profit and loss account gives the true and fair 
view of the true profit or loss for its financial 
year. ; 
It is. being insisted also that “а company’s 
accounts should be prepared in a manner to 
make them intelligible to any one reading such 
accounts and not only to expert accountants 
and business men. | 


Unemployment Problem : T 
It is generally accepted that the unemploy- 
ment problem has cast a dark shadow over the 
educated and uneducated people in the Country. 
This problem has inverted the economy, diver- 
ted the politics and polluted the society. As 
such the solution of the.problem is being discus- 
sed by all. | 
Besides, it is also stated in part ТУ of 
the Indian Constitution (Art, 41), as follows :— 
"State shall within the limits of its economic 
capacity and development, make effective pro- 
vision for securing the right to work, to educa- 
tion and public assistance in cases of unemploy- 
ment, old age, sickness and disablement, and 
in other cases of undeserved want".  States- 
men are perplexed to solve this difficult problem 
by translating this directive principles of state 
policy into practice. Let us test the steps taken 
by them for execution of their declared policy. 
Industrial development of the country was the 
main Object of all the буе year plans. But in 
reality what we see today is nothing but Lock- 
out, Lay-off, closure, Retrenchment, transfer of 
business and Consequential “gheraos” and, 
strikes. The street processions taken out in tha 


afternoon and the demonstrations infront of and: 


inside different offices and Factories testify the 

gravity of the situation. The leaders of the 

Country are never tired of advising the people 

to reduce the population by means of family 

planning. All sorts of arrangements have also 

` been made for that purpose. But the unemploy- 
13 
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ment problem instead of abating is worsening 


day by day, — 

. Remodelling of the present educational 
system has been advised by many. General 
education will not be helpful to solve-the unem- 
ployment problem and according to them, the 
technically educated person can only find the 
way.out. But.a glance at the News’ papers 
on any morning will show the number of Engi- 
neers seeking petty clerical jobs and those are 
also not available. The polytechnic institutes no 
longer give any ray of hope to the students. 

In.a. preliminary survey, “The Statesman" of 
Calcutta estimated the number of unemployed 
persons as one crore thirty lacs. There are 
many who have not registered their names with 
the Employment Exchanges as the same would 
not be helpful to them. Registered Matriculates 
have been estimated at 64.62% only. The 
following data will show the position of unem- 
ployed persons in different categories : 


Matri- 


Year Inter- Graduates Total 
2 culates mediates 

1955  1,86,978 30,640 . 26,774 | 244,392 

1962. 5,53,618 90,954 63,784 7,08,356 


, During. fhe last seven years the number of 
educated job-seekers has shot up to 300%. 
The follewing statistical data will give an idea 
about the number of students coming out of 
their Schools and Colleges every year:— 


A. 


Target ior 1962—63 


Description of education Number of 
Students 

Secondary Education 2,21,79,170 
Vocational and Technical 

education 4,64,993 
Special school education 22,62,138 
Higher Education 11,50,769 
Higher Technical Education 22,058 


(Source: India 1965, Publications Division, 

Government of India). 

While scrutinising the remuneration of 
working class one should be astonished to find 
that it is not enough to secure two meals a day. 
But, what is е -геаѕвоп ? The reason is obvious- 
they are to shoulder the burden of tbeir old 
parents, wife, children, unemployed brothers 
and sisters and so on and so forth. Then what 
does it indicate ? Are they not.starving out of 
under-employment ? 


On the other hand is there any express legal 
obligation for payment of unemployment allow- 
ance? Is there any standing -instruction on 
reputed concerns for creation of part-time vacan- 
cies instead of overtime work? I think, the 
answer is in the negative. 


“Automation” : 

Automation is replacement of man by 
machine. Does it indicate the sound thinking 
of our planners ? Moreover, it is not a machine 
of ordinary type. It is electronic computer. 
In fact, it is a machine which has got an electro- 
nic brain. Thousands of people can be thrown 
out of employment along with the lakhs of 
dependants simply by pushing a few buttoms of 
this machine and our Government, has decided 
to implement such a scheme in a phased pro- 
giamme. Is it obeying the directives of Art. 
39 (6) of the Constitution of India where it is 
stated “That the ownership and control of the 
material resources of the community are so dis- 
tributed as best to subserve the common good”? 
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The Working Capacity of an Electronic 

Computer : 

It is simply miraculous. 

The C.D.C. 3600, one of the most advanced 
computers in the world, is manufactured by the 
control data Corporation, Minneapolis. It 1s 
capable of doing as many as 600,000 additions 
and subtractions and 200,000 multiplications 
and divisions per second on 15 digit numbers or 
words. The LB.M. 7094 takes about an hour 
of computer time to do the equivalent of one 
million man hours of desk calculator work. It 
has been stated by the Employee’s Union of 
Life Ins. Corp. of India that once L.I.C. reaches 
the optimum point of computerisation of cleri- 
cal work, 30,000 out of 40,000 class III and 
class IV employees would become surplus and 
therefore, bound to be retrenched or kept idle. 
Not only that the future recruitment will be 
deadly stopped but almost all the work except 
a very. limited few, will be consummated through 
machines. Only for specialised work, few work- 
ers will be needed. Still the Government is not 
prepared to stop installing the electronic com- 
puters in an underdeveloped country like ours, 
where notices of “по vacancies" are hanging On 
the walls of offices throughout the year. 


Employers’ Arguments : 

According to Шеш, why should we use 
bullockcart in the age of sputnik? What is 
the utility of nourishing so many clerks when 
the results of six lacs additions and subtractions 
and two lacs multiplications and divisions are 
available by pushing a few buttons ? Secondly, 
the needs become over-whelming to increase 
the industrial goods within the country as we 
will have to earn foreign currency by exporting 
our products of large scale industries. And for 
increasing this production automation is ine- 
vitable. Thirdly, due to automation neither the 
number of unemployed persons will be increas- 
ed nor the existing staff will be retrenched. 
Besides, аз ^а result of increased production the 
old establishments will be expanded and many ' 
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new industries will come into existence. So, 
the door of fresh recruitment will be opened in 
those industries. 

Fourthly, instead of increasing the unemploy- 
ment problem Typewriters, Comptometers, and 
Hollerith Machines, have facilitated the work- 
ing system within the office. So, why there 
should be the increase of unemployed persons 
due to computerisation ?` But these arguments 
have not been accepted by the working people 
as according to them these are mere deceptions. 


Labourers and Employees’ - Approach D 

No one wants to use bullock-cart in the age 
- of sputnik. But it is to be considered whether 
we in India are really in sputnik age in all res- 
pects. In an underdeveloped country like India, 
how far Automation is necessary is to be 
studied first. To promote us from the age of 
bullock-cart to sputnik, our Government had 
promised in all the -three five year plans but 
with what result? The result is known to all. 
Every where we find retrenchment,” lay-off, 
lockout, closure and notice. of suspensions etc. 
Now, the last plan of success has been' chalked- 
out ie. the introduction of automatives, which 
according to employees will be futile. 


Secondly, the government and entrepreneur 
argue that automation is essential for increasing 
the prodüction but twenty years have passed 
since -independence, many factories have 
grown up, production has also increased many- 
fold, still itis woeful story that the owners are 
compelled by the circumstances to close down 
many factories. The reason behind it is that 
they are not getting markets for their products. 
Only the increase in the production of indus- 


.trial goods through their respective factories is. 
Simultane-. 


not enough for industrialisation. 
ously the purchasing power of the general mass 


has to be stimulated. Parity between industria- , 


lisation and purchasing power of the conimon 
man should be the basic principle to the plan- 


ners. Ina ‘country like India, the work of in-- 


dustrialisation is.to be completed gradually by 
3 * 


increasing the purchasing power of the consu- 
mers. To increase this purchasing power em- 
ployment opportunities are to be enhanced 
and thereby the consumption of those products 
is to be systematised. So the formulation of re- 
gulated scheme of employment should be the 
basic criterion of industrialisation. Е we do 
not follow this system we will fail to implement 
the directives of Art. 39 (c) of the Indian Cons- 
titution “that the operation of the economic 
system does not result in the concentration of 
wealth and means of production to the common 
GEO 


-Next, the Government and owners argue 
that- through automation number of factories 
will increase and thereby the products too and 
so. ће door.of fresh recruitments will be open- 
ed.- But in reality what we find just the 
opposite. 

` Moreover, Typewriters, Comptometers and 
Holleriths are not at all comparable with the 
powerful Electronic Computers. - The working 
capacity of- the Electronic Computer-is much 
more than the capacity of the machines noted 
above and hence these cannot be any rea] com- 
pm between Шеш; 


Thoughts of Noted Personalities : 


: The confession of Thomas J. Watson, Presi- 
dent of L.B.M. Corporation from which concern 
incidentally,- the L.L.C. procured its computer 
for Bombay Office is as follows :—"We can't 
argue that-technological change and automation 
are no labour—Saving devices. Of course they 
are. -They do cause displacement of people. In 
fact, to do so is one of their major purposes". 
(Ref:- Automation im business ` and шаш 
edited -by E.-M. Grables P. 553). 


Mr. A. J. Hayes has been the president of 
the International Association of Machinists 
since 1949 and is a vice-president of the А.Е. 
& CLO. He is co-chairman of the American 
Foundation on Automation and Employment 
and “has combined forty years’ service as an 
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Union Officer with membership on the war 
Labour Board. He has served on various pre- 
sidential commissions in the Labour field and 
his views are :— 


"Automation presents the United States and 
eventually every country with a threat and a 
challenge second only to the possibility of the 
Hydrogen Bomb...... " (Ref: The Voltas- 
Volkart Worker, Organ of the АП India Voltas 
and Volkart Employees Federation, Bombay, 
August, 1967). 

Dr. D. R. Gadgil, Deputy Chairman, Plan- 
ning: Commission, Director, Gokhale Institute of 
Politics and Economy, Poona, in a message to 
the National convention against Automation 
held at New Delhi on December 7-8, 1965 re- 
marked, “...... Taking.adhoc decisions in 
particular instances is in theory and practice 
inimical -to planning. Also, it leads to a lack 
of understanding on the part of the people as 
to what is being done and why. Therefore, in 
matters of fundamental importance like that of 
the adoption of automation (which is seem to 
have serious results, short term and long term 
in even advanced countries) it is right to insist 
on overall comprehensive review of the problem 
and a public announcement of policy before 
action in individual sectors is thought of or 
implemented”. 


Mr. T. P. Meenakshisundaram, Vice-Chan- 
cellor, Madurai University (The second Madurai 
City convention against Automation on 7th 
July 1968 sponsored by 32 trade Unions) says:— 
“Automation in this country at this stage while 
millions are starving due to unemployment 
would only convert poor India poorer still.” 
He added that it is unwise to immediately and 
straight away introduce all scientific innovations 
in factories and offices without caring for other 
conditions prevailing in the Country and indus- 
tries.” 


Views of Newspapers : 
Business Week, ап American Journal while 
reviewing automation pointed out that “It is al- 
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most certain that the biggest reduction in jobs 
in the next few years will occur in offices rather 
than in factories." 

Indian Management (Journal of the All 
India Management Association Nov.-Dec. 1965) 
writes as follows :— 

(a) “Control Data 6600, for instance, can do 

3 million arithmetic and logical opera- 
tions per second”, 


(b) “According to a finding of the Univer- 
sity of Chicago, the I.B.M. 7094 used 
there takes about an hour of Computer 
time to do the equivalent of one mil- 
lion man hours of desk calculator 
work” (ibid Р. 28).- 

(c) “It is true that an objective of the 
development of computers was the 
delegation of unskilled clerical effort 
involved in data recording, analysis 
calculation and tabulation to the com- 
puter. Thus unemployment at the cle- 
rical level is a natural corollary of 
computer installation", 

Howard Coughlin: While dealing with this 
problem in “New Society” the American Jour- 
nal wrote :—“Оле of the paradoxical results of 
automation in the United States is that the out- 
put of many commodities is outstripping con- 
sumption demands, while, at the same time, 
potential consumers are being displaced. from 
their jobs. In consideration of new entrants to 
the labour force, it is estimated that, between. 
1962-67, it will be necessary to have 16 million 
job vacancies to maintain present national em- 
ployment levels. The employment probiems 
created are already so large that it could be 
seriously doubted whether, instead of being an 
incentive to economic growth as some experts 
maintain automation is not a brake on econo- 
mic development” (international Labour 
,Office—Automation programme—ILO, Geneva: 
*1964). 


Reasonings ої Distinguished Urganisations : 
United States Congressional ‘Committee on - 
е 
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Labour and Public Welfare—“The most seduc- 
tive of these myths is the claim that Automa- 
„Чоп is not going to eliminate any jobs. In 
reality, automation is a major factor in elimi- 
nating jobs in. the United States at the rate of 
more than 40 thousands a week. It must also 
be kept in mind that automation is not only 
displacing people directly but also indirectly 
through “silent firings’ of workers who would 
have been hired for those jobs eliminated by 
automation”. 

Organisation for Economic Co-operation 
and Development, a Sub-sidiary of the European 
Economic Community covering all countries of 
Western Europe observes : 

“Lower-level employees are йу affected 
fairly immediately by a technical change since 
most of them are employed directly to operate 
machinery and they have lower status in the 
firm. One of the major incentives to manage- 
ment to make change lies in the possibility of 
reduced labour costs, and indeed the develop- 
ment of mechanisation has been accompanied 
by a progressive reduction in the number of 
employees required directly to operate a pro 
cess", 


Conclusion: . 
Will it not be appropriate if we come to the 
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conclusion from the views of noted personali- 
ties, influential news papers, and distinguished 
organisations that automation will create mass 
unemployment instead of reducing it. If it be 
the case, will the people tolerate the misery of 
unemployment which is the result of vested in- 
terests of a limited few ? The answer is plainly 
no. The responsibility falls heavily upon the 
students who should be the pioneers in this res- 
pect. Because the student of to-day will be the 
job seekers of to-morrow after getting their 
much desired certificates and diplomas. “Пасо” 
Buildings in Calcutta where the L.LC. has 
decided to install second electronic computer is 
guardéd by volunteers of different organisations 
to resist it and they in doing so are only trying 
to rouse the government from the inertia and 
apathy into activity as enjoined by the Direc- 
tive principles of the State policy embodied in 
the Constitution of India. Time has come 
when the Government should come forward 
with suitable legislations in line with the 
Directive .principles and not remain a silent 
spectator and thereby. fail in their duty to the 
people as enjoined by the Constitution. Tha 
system which is against human. welfare cannot 
find any place in human society and the Gov- 
ernment should act. accordingly else they will 
be guilty of subverting the Constitution itself. 


The Law of Torts as administered in India 
is the English Law as modified by Acts of the 
Indian Legislature. During the British Rule, 
the Courts in India were enjoined by acts of 
British Parliament and also by Indian enact- 
ments to act according to “Justice, equity and 
good conscience” if there was no specific rule 
of enacted Law applicable to the dispute in a 
suit. The expression “equity and good con- 
science” has been held by the Judicial Com- 
mittee to mean rules of English Law so far as 
the same are applicable to Indian Society and 
circumstances. . (Wahela Rajsouji-V.-Sk. Mas- 
ludin, (1887) 14, LA. 89 M.P. 96). In regard 
to suits for damages for torts, Courts in India 
followed and still.follow the English common 
Law in so far as. the same was and is in con- 
sonance with. "justice, equity and .good con- 
science". ` 

In England, the Crown enjoyed various im- 
munities, including—immunity from liability 
in tort. “The king is not liable to be sued 
civilly or criminally for a supposed wrong. That 
which the sovereign does personally, the law 
presumes will not be wrong; that which a 
Sovereign does by command to his servants, 
cannot be a wrong in the Sovereign, because if 
the command in unlawful—it is in law no com- 
mand—and the servant is responsible for the 
unlawful act, as if there had been no command” 
[Tobin-Vs.-The Queen (1864) 16 Common 
Bench (New Series), 310, 354.] 

There are several early decisions—both of 
English Courts and of Indian Courts to the effect 
that the principle of vicarious liability does not 
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apply to the Crown. This follows from the well 
known maxim that the king can do no wrong, 
which means really that the King cannot be sued 
in his own Courts. If the King cannot be sued, 
in respect of his own acts, much less can he be 
sued for the acts of his servants. [Feather-Ve.- 
The Queen (1863) 6. Best & Smith (Q.B.) at 
P. 295]. Even the remedy by petititon of right 
was not available when the claim of the ëg- 
grieved subject was for damages for a tort. 
[France, Fenwick & Co.-Vs.-R (1927), 1 K.B. 
458. Also see (1932) A.C. 14, at 24.] The 
above rule of common Law has since been ab- 
rogated in England by the Crown Proceedings 
Act, 1947. Sec. 2 of the Act provides as fol- 
lows :— 

“Subject to the provisions of the Act, the 
Crown shall be subject to all those liabilities 
in tort to which, if it were a private person uf 
full age and capacity, it would be subject". The 
liability of the Crown now extends to torts 
committed by its servants or agents. The vica- 
rious liability of the Crown is, however, condi- 
tional on the agent or servant himself being 
found liable in tort for such act or omission. 
The Act now makes the remedy against the 
Crown enforceable as of right whereas former- 
ly a petition of right (even when such petition 
was .... available) was subject to the grant 
of a fiat by His or Her Majesty. Evidently the 
Crown proceedings Act of 1947 makes a revo. 
luntary change in the law relating to the liabi- 
lity of the Crown in tort in England. In India 
however the position is otherwise. 

The question of liability of the State in tort ` 
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has assumed very great importance in the mo- 
dern welfare State. The increased activities о! 
the State have an impact on the citizens in, a 
far greater degree than before. In England and 
„in the United States 1 the matter is now regulat- 
ed by legislation. "The tendency in England 
would appear to be towards a greater relaxa- 
tion of the immunities of the Crown in favour 
of the subject. There would appear to be a 
feeling that the legislation already enacted has 
not gone far enough. | 

“The subject of liability of State in tort has 

a long history of legislation and judicial deci- 
sions in India. When in 1858 the Crown as- 
sumed the sovereignty of the territories of India 
which were till then being administered by the 
East India “Company, it was provided that: 
“All persons and bodies politic shall and may 
have and take the same suits remediés апа pro- 
ceedings, legal and “equitable against the Sec- 
retary of State for India as they could have 
done against the said ‘Company. z This provi- 
sion was continued in the subsequent Govern- 
ment of India Acts. The extent of the liability of 
the Company before 1858 therefore governed the 
liability of the Crown in India after 1858. 

The Company was invested with powers of a 
twofold character. They had on the one hand 
power to carry on trade as merchants; on the 
other hand, powers had ben delegated to them 
to acquire, retain and govern territories, to raise 
and maintain armies, and make war and peace 
with native powers in India. Broadly speaking, 
a' distinction was drawn between these two 
functions of the East India Company, it bav- 
ing been held that it was liable to be sued in 
respect of the former kinds of functions, but not i in, 
respect-of the latter. Its liability to be sued was 
not, however, altogether restricted .to claims 
arising out of undertakings which might be. car- 
ried on by private persons.. It was extended to 
other ‘claims also, if. they did not arise out of 

“acts of State" or had reference to actions of the 
Company done under sanction of municipal law 
“and in exercise of. powers conferred by such 
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law. The Supreme Court of India had occa- 
Sion recently to deal with the matter and it ac- 
cepted -the view taken in some of the earlier 
decisions of the Indian courts. -(Province of 
Bombay Vs..K. S. Advani-(1950)-S.C.R. 621, 
694, .695,. Md. Khasim Bahadur V. John 
Coolier (1882) LL.R. 5 Mad. 273). 


*- The Constitution of India (Art 300) pro- 
vides that the Government of India and the 
Government of a State: may sue ог be sued in 
relation -to their respective -affairs in the like 
cases~as the Dominion of India and the corres- 
ponding Province or Indian State might sue or 
be sued if the Constitution had not been pas- 
sed.- Therefore, the law which prevailed on, 
this subject before 26th January, 1950 con- 
tinues, but -is- under the above Article subject 
to any law that may be made by Parliament 
or a State Legislature by virtue of powers con- 
ferred by the Constitution. "The law before the 
above -date was regulated by the provisions of 
the Government of India Acts, beginning from 
the Act of 1858. These Acts made the Secre- 
tary of State for India in Council and after the 
lst April, 1937, the Government of India and 
of the provinces of British India liable in the 
circumstances in which the East India od 
could have been sued before 1858. 


From the case laws on the subject of liabi- 
lity of the State in tort, the law in India on the 
subject may be summed up as follows :— 


(i The Government does not enjoy any ab- 
solute immunity in respect of torts committed 
by it or by its officers, on the contrary the Gov- 
ernment- has been held to be liable for the torts 
of its servants in the course of transactions 
which any private. person can engage in. The 
above principle was upheld by the Privy Council 
long ago. in Peninsular and Oriental Steam- 
Navigation Co.-Vs.-Secretary of State for India 
in Council. .[(1861) 5 Bom. HL.C.R. App— 
P..1)] Sir Barnes Peacock mentioned as in- 
stance: of such transactions, the maintenance of 
& dockyard, carrying. persons or goods on à 
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railway, or conveying messages by telegraph. 
In such cases the Government would be liable. 

(ii) The immunity of the Government ex- 
tends to what is known as “Sovereign acts” or 
“acts of State”. The Government cannot be 
sued in respect of acts done by its servants in, 
the exercise of its sovereign powers. In making 
this qualification of the Government's liability, 
Sir Barnes Peacock illustrated it as follows :— 
“The East India Company would not have 
been liable for any act done by any of its 
, officers or soldiers in carrying on hostilities or for 
the act of any of its naval officers in seizure as 
prize property of a subject under the supposition 
that it was the property of the enemy, nor for 
the act done by a military or naval officer or 
by any soldier or sailor whilst engaged in mili- 
tary or naval duty, nor for an act done by any 
of its officers or servants in the exercise of 
judicial functions. In many of such cases, an 
action would not lie even against the person 
who actually committed the act". Dealing with 
the question as to what amounted to an "act 
of State", we may quote Lord Atkin: “This 
pharse” “act of State” is capable of being mis- 
understood. As applied to an act of the sover- 
eign power directed against another sovereign 
power or the subjects of another sovereign 
power not owing temporary allegiance, in pur- 
suance of sovereign rights of waging war or 
maintaining peace on the high seas or aboard, 
it may not give rise to a legal remedy. But as ap- 
plied to act of the executive directed to subjects 
within the territorial jurisdiction it has no special 
meaning and can give no immunity from the 
jurisdiction of the Court to inquire into the le- 
gality of the act.” Annexation or hostile seizure 
of foreign territory or an injury done with reier- 
ence to a non-resident foreigner under the 
authority of the Government are not justiciable 
in ordinary Courts of Law and are beyond their 
jurisdiction. On the other hand, acts of the 
Government with reference to its own subjects 
under the power conferred on it by law or sta- 
tute are aften spoken of аѕ“воуегеірп acts" but 
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they are justiciable and their legality is opén 
to review by Courts of law who are competent 
to give relief if such acts are illegal. It is usual 
to speak of all as "acts of State", but the pharse 
is applicable only to the first category of acts 
as mentioned above. The second category com- 
prises acts which must be justified in a Court 
of law by a power conferred by common law 
or statute and the Government is liable for acting 
without such power or for an absuse of the 
power. This principle has been followed by the 
Indian Courts. They have held that a suit will 
not lie against the Government in regard to 
making over territory or making of treaty, an- 
nexation of a native state, commandeering 
goods during war, the use of land as ground 
for arbitrary practice etc. Accordingly, the 
following qualifications of the immunity of the 
Government and its officers in respect of tortious 
acts done in the exercise of sovereign or govern- 
mental functions have been recognised by courts 
in India:—  : 

(a) The Government is liable for injury to 
any of its subjects resulting from any act done 
by itself or by its servents if such act is done 
under colour of municipal law, as when it pur- 
ports to be in the exercise of powers conferred 
by а statute. Actions have been allowed against 
the Government for illegal levy of customs duties 
under the Customs Act, the illegal acquisition 
of land under the Land Acquisition Act, the 
improper dismisal of a councilor of Municipality 
under the Municipalities Acts. 


(b) The Government is liable to restore pro- 
perty or money wrongfully obtained or detained 
by it or its servants on its behalf. In such cases, an 
action lies against the Government as a petition 
of right lay against the Crown in England. 

(c) The Government is liable for a wrong 
done by its servants in the course of their official 
duties, if and when the wrong was expressly 
authorised or ratified by it, but otherwise, the 
Government would not be liable in damages for 
the wrongful acts done by any.of its servants, - 
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[Ross Vs. Secretary of State (1913) ILR 37 
Mad. 55]. It has accordingly been held that 
the Government would not be liable for an 
improper arrest or improper seizure of property 
by a police officers, for mistaken action taken 
against a public servant by his superior officer 
and for negligence in respect of the plaintiff's 
property while in the custody of the Govern- 
ment resulting in theft. [(1944) IMLJ 399 P.C., 
1961 Orissa 124, 1934 Calcutta, 128, 1958 May 
17, (1904) ILR 28 Bom. 614.]. я 

(d) The above propositions came to be 
reviewed in a recent Supreme Court Case. In 
a case from Rajasthan, the Supreme Court re- 
cently held that where the driver of a Jeep owned: 
and maintained by the State for official use of 
the Collector of a District drove it rashly and 
negligently while bringing it back from. the 
workshop. after repair, and ‘knocked .down a 
pedestrian and fatally injuried him, the state 
was vicariously liable for the tortious act of its 
employee like any other employer. (A.LR. 
1962 SC 933)... [xS ; 


СЕА Loud ete 
The principle of these cases was -stated to 
be that the act done by a servant of: the Govern- 
ment was done-in the exercise of the authority 
or discretion vested in him by law or statute, and 
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not in pursuance of any implied authority of 
the Government (1954 Pat. 429: 1957 Mad 190: 
1961 Вај: 64). 

The question of the liability of the Govern- 
ment in tort was recently taken up for consi- 
deration by the Law commission of India. It 
considered the existing law in India and the 
Law in England and other countries on the sub- 
ject. The view that it formed was that though 
the Crown Proceedings Act in England was more 
liberal in its provisions than the legislation in 
the United States its scope in respect of statutory 
duties. апа : powers was very restricted. The 
Commission has recommended legislation in 
India making the State liable in tort in number 
of specified matters and imposing liability on a 
much wider-scale than. under the Crown Procee- 
dings Act in England. 

A ‘draft Bill has since been prepared and 
when passed into Law, we may expect that the 
anomaly resulting from the application of 
Common: Law principles in India even after the 


. birth- of a Sovereign Democratic Republic in 


India, would: be removed especially when the 
land of Origin of these Common Law principles 
has given a good-bye to the same. 


"Mastering the lawless science of our law. . 
That codeless myriad of precedent, 
That wilderness of single instances, 


Through which a few, by bit or fortune led,’ 
May beat a pathway out to wealth and fame.” 


—Tennyson 


Out constitution-makers in their bid to 
create a proverbial “Tilottama” stretched their 
searching hands to all corners of the world, 
gleaned all good things from the Constitutions 
of England, America, Germany, Canada, Aus- 
tralia, Ireland and many other countries and 
imposed them as a super structure on the basic 
frame of the Government of India Act, 1935 
which envisaged with dyarchy fundamentally 
a ‘police State’. With the super-structures they 
assayed to convert it into a walfare state incor- 
porating in the Preamble of the Constitution of 
our Sovereign Democratic Republic the ideals 
to secure to all its citizens, social, economic and 
political Justice, Liberty of thought, expression, 
belief, faith and worship and Equality of status 
and of opportunity and to promote among them 
all Fraternity assuring the dignity of the indivi- 
dual and the unity of the Nation. 
and memorable headway to render concrete ex- 
pression to the ideals of the Preamble was made, 
by grant of Fundamental Rights contained in 
part Ш and insertion of the Directive Princi- 
ples of State Policy in the subsequent Chapter, 
which, though not justiciable, served as the soul 
and pole-star of the entire Constitution. Subse- 
quent amendments however curbed the unchar- 
tered rights to assemble, form associations, free 
movement throughout the territory of India 
granted under Article 19 of the Constitution. 
The exigencies of situations made the Govern- 
ment less democratic and together with the 
already existing restrictive conditions contained 


The great 


PREVENTIVE DETENTION VIS-A-VIS 
FUNDAMENTAL RIGHTS 
: By 
PRAFULLA KUMAR SARKAR, 
(A Second Year Law Student) 


in clauses (3) (4) (5) and (6) of Article 19 the 
lofty idealism breathed in the preamble sustained 
a rude shock against the bedrock of stark reality, 
the doctrine of “Clear and present danger" and 
and above all a fear Psychosis. The curtail- 
ment of course was declared to be a measure to 
strike the balance between individual rights and 
collective interest or between individual liberty 
and social control. Those are nothing but partial 
adoption of the “Police powers" in the body of 
the constitution. The Seven Freedoms Guaran- 


“teed by our Constitution lost much of its signi- 


ficance with ever-existing appehension in the . 


minds of the people of the inevitable tyranny 


of the Legislatures and the Bureaucracy. 
Before examination whether Preventive 
Detention as provided under Article 22 of our 
constitution has made our Fundamental Rights 
almost a moth-eaten Magna Carta, a short 
glimpse into history to trace the origin of the 
ideas of Fundamental Rights and its progress 
onward will not be out of place. The French 
Revolution was a landmark in the history of 
mankind as it heralded a final break from feuda- 
lism and Autocracy to usher in Republicanism, 
of course through ups and downs and vicissi- 
tudes which are peculiar to life itself. The 
Declaration of the Rights of man by the National 
Assembly of France in 1789 was the first expres- 
sion of the Fundamental Rights of Man 'as we 
understand it today. The Declaration influenc-- 
ed the farmers of the American Constitution 
who inserted the Bill of Rights in their Cons- : 
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titution with the famous provisions of four free- 
doms. Since the enactment of the American 
Constitution the. rights of citizens were incorpo- 
rated into a number of. Constitutions. In many 
of them, notably. those:of European States the 
Fundamental Rights were introduced after the 
first World War.. There has been a.growing recog- 
nition of their necessity, rather it was a necessity 
of history. In England. there is no such formal 
declaration, but these rights are secured to 
citizens. As a matter of fact the principles of 
Fundamental Rights do not originate in the 
Constitution (which is not .a written one), but 
' the Constitution itself ‘originates in, and is based 
on the fundamental rights of individuals’. These 
rights are assumed for granted, and a keen 
` watch.is kept towards securing effective measures 
for enforcing the same. ‘The supremacy of 
Parliament stands as а: sentinel, and there being 
no distinction between fundamental law and the 
ordinary law, the Fundamental Rights, their 
enforcement c or suspension in times of war come 
within the scope of the ordinary legislation.: As 
Lord Wright has observed “In the Constitution 
‚ of this ‘Country (Great Britain) there are no 
guaranteed ‘or- absolute. rights. The safe-guard 
of British Liberty is in the good sense of the 
people and -in the system of representative and 
responsible government". The English prece- 
dent is of course an exception. ` The Constitutions 
of Canada, Australia: and South Africa do not 
contain any Chapter on Fundamental Rights 
inasmuch as the makers of these Constitutions 
were-influenced by the basic principles of English 
Common law and Constitutional law. The 
Fundamental rights are secured to them in the 
same way as in Great Britain. | ` 
Tir ош: Constitution we have accepted neither 
the principle’ of parliamentary supremacy of 
the English Constitution nor those of the supre- 
macy -of judiciary as іп America. We have 
sought to зігіке а mean and this has been very 
significant so far as the settlement of disputes, 
almost a legion since the adoption of the.Cons- 
- titution on the:26th.of January, 1950, is con- 
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cerned бп matters of Fundamental Rights. 

. In modern democracies fundamental rights 
are indispensable as the utmost significance has 


to be attached to the individual in the philoso- 
phy of the State. The existence of such rights 


emphasizes the fact that the state exists for the 


individuals or citizens for securing their welfare 
and for-the enrichment ОЁ their personality. 
The Legislature or the Judiciary, whoever may 
be supreme in the special and historical back- 
ground of a state must stand as an ever wake- 


“ful sentinel to safeguard the fundamental rights 


of the individual. This is specially more im- 
portant in . countries where there exist multi- 
political parties and change of governments may 
happen with frequent change of majority in the 
Parliament. It is absolutely necessary to pre- 
vent “over-bearing and transient majorities” 
from interfering with the rights of individuals 
by:the process of ordinary legislation. 
Preventive detention means to detain.a per- 
son “in custody without having been found guilty 
of any: offence by: a Court of law. This is а 
dangerous weapon in the hands of any Govers- 
ment and it might be applied against a politi- 
cal adversary as has frequently been done in 
our country. It might as well unperceivedly 
lead to the growth of Totalitarianism if a parti- 
cular- political party remains in power for a 
considerable period of time. I would like to 
quote the very.significant words of caution of 
Justice’ Jackson while delivering judgment in 
the case, Board of Education Vs. Barnette: 


` "The very.purpose of Bill of Rights was to 


withdraw certain subjects from the vicissitudes 
of political’ controversy, to place them beyond 
the reach of majorities . ... and to establish 
them as legal principles to be applied by the 
Courts. One's right to life, liberty and property, 
to free. speech, a free press, freedom of worship 
and assembly, and other fundamental rights may 
not be submitted to the vote; they depend on 
the outcome of no elections.” 

Our constitution-makers were not at all 
oblivious of.the tyrannies which most of them 
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suffered at the hands of the British rulers. 
The British administrators with all their avowals 
of carrying the white men's burden left behind 
their conception of Rule of law in their distant 
island home. They trampled down in their 
colonies the rights of man under an Imperial 
rule. So in 1928 long before the dawn of Inde- 
pendence in India, the Nehru Committee 
asserted 3 


“Our first care should be to have our fun- 
damental rights guaranteed in a manner which 
will not permit their withdrawal under any 
circumstances." 


Ironically enough, this solemn promise has 
not been adhered to when the opportunity 
arose. The fact stands that fundamental rights 
have been curbed whatever may be the raison d' 
etre behind—mistrust, fear, caution or the 
doctrine of ‘clear and present danger. The 
provision of Preventive Detention as.a funda- 
mental law and that too, permanently and in 
peace time is unheard of and inconceivable in 
the constitution of any other democratic coun: 
try. In Engalnd such measures of preventive 
detention under Defence of the Realm Consoli- 
dation Act etc. were adopted in times of war. 
But that measure too was strongly dissented by 
the everwatchful Judiciary of the land. The 
cases Rex Vs. Halliday, Liversidge-Vs.-Ander- 
son & another are well-known illustrations. In 
normal times everywhere in England, Ireland, 
France, America, and in fact in all modern de- 
mocracies no man is to be punished except for 
a distinct breach of the law. Preventive Deten- 
tion involves a negation of natural justice which 
should be a birth-right of every individual in a 
democracy. 

It is very much heartening that our Judiciary, 
second to none in the world-forum, is fully alive 
to this problem. There was a very important 
news-item published in a Calcutta news paper 
in last August that Chief Justice Mr. Hidayatul- 
lah of the Supreme Court had constituted a 
Special Bench of eleven judges who would sit 
from August, 19 to review A. К, Gopalan’s case 
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that was decided in 1950. The Bench would 
presumably try to resolve the decisions of the 
Supreme Court on Fundamental Rights render- 
ed during the past eighteen years into a ration- 
al system of jurisprudence, The need for it was 
being felt for long by jurists and serious 
students of law all over the country since some 
of the Supreme Court decisions appeared to be 
ad-hoc ones while others were obviously ir- 
reconcilable with the rest. In any case a re- 
statement of the law on the subject which vitally 
affects the interest of every Indian Citizen was 
considered necessary. 


The question involved in A. K. Gopalan's 
Case and the judgment delivered by the then 
Chief Justice Kania are too well-known to the 
students of Jaw to need any recapitulation, The 
most important point in the case requires a 
mention here to review: the subsequent decisions 
in the Supreme Court on collateral matters, 


The consideration that was put in the fore- 
front in the argument put forward in Gopalan's 
Case was that the Preventive Detention Act 
violated his fundamental right to freedom of 
person. The court held that the freedom stated 
under Article 19 (1) postulated a free man. 
But once a person was put in prison lawfully, . 
ie. under a law made by Parliament, the Court 
declared complete helplessness to grant that 
person any relief and treated it as though such 
a man had lost all the freedoms that were given 
to him under Article 19. 


In subsequent decisions the judges of the 
Supreme Court found it difficult to concede to 
this position. For example in Sanzgiri’s Case 
the Court delivered a totally different judgment. | 
The authorities stood against publication of the 
book which Sanzgiri wrote on Atom—a 
scientific treatise during the period of his pre- 
ventive detention. The Supreme Court held 
that the right of a detenu to write and publish 
books was not lost owing to preventive deten- 
tion and by an order of the Court the detenu 
was allowed to publish the book, : 
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Anomaly as regards interpretation of the 
term “Personal liberty” under Article 21 which 
arose in Gopalan’s case was felt by the eminent 
lawyers of the land. Property could not be 
taken away under a law which Courts found to 
be unreasonable but Courts were powerless to 
protect the citizen if his liberty was taken away 
in accordance with law howsoever unreasonable. 
Efforts were made to restore the content of 
liberty in some recent decisions but only with- 
in the framework of Gopalan’s Case. This is 
the first time after long eighteen years that the 
basis of Gopalan's decision will either be reiter- 
ated or rejected. . 

Fundamental Rights to be worth its conno- 
tation should be fundamental and rights must 
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be real and without unreasonable fetters. Fear, 
distrust, over-doze of caution sometimes eat in- 
to the ‘vitals of bold administrative policies. 
History has abundant examples that nations 
have progressed by bold leap to the future. 
Life and progress flourish best in the path of 
bold experiments and adventure. Pessimism 
and over-caution retard growth and advance- 
ment. So if it is necessary for the advancement 
of the nation let there be an amendment of the 
Constitution and let the fundamental rights be 
what they mean in other democratic countries. 
There can be no better concluding words than 
the observation of Mr. Justice O. W. Holmes: 

“The Constitution is an experiment, as all 
life is an experiment”. 


“Reason is the life of the law: any, the common law itself is nothing else but 


reason . . . . the law, which is perfection of reason.” 


—Sir Edward Coke 


“In my youth” said his father, “I took to the law, 
And argued each case with my wife ; 
And the muscular strength which it gave to my jaw 


Has lasted the rest of my life.” 


—L. Carro? 


* 


Introduction 

Law, under the democratic form of Govern- 
ment is the expression of the majority of the 
collective will of the people through their 
elected representatives and deriving authority 
from the legislatures. Prior to the world war 
II most of the Governments were engaged in 


maintaining peace and tranquility within апа: 


protecting territorial . integrity against foreign 
aggression though some of them were adopting 
various measures to achieve social welfare. 

Several countries of Asia and Africa, baving 
attained freedom from the foreign powers in the 
recent years, are aiming at only to preserve. the 
hard won freedom and to achieve the social 
and national objectives in the shortest possible. 
way. Similarly in India the Government is also 
trying to achieve the Social and National objec- 
tives by taking various steps. 

Law is the common weapon available to the 
Government to achieve the Social and national 
objectives. Here the question arises what is 
Law? Law as commonly konwn may be said 
to be the rules backed by the powers and autho- 
rity of the Government to regulate the external 
activities of the people in order to safeguard 
the national interest as well as to achieve tbe 
social and national objectives. 


Some of our Social and National 
Objectives 
Any attempt at the precise definition of social 
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and national objectives is bound to be failure. 
The Constitution of India in its preamble, de- 
clares that it aims at securing for all its 
citizens : 

Justice, Social Economic and Political and 
Equality of Status and opportunity. 

To be more specific, Article 38 lays down 
that the state shall strive to promote the wel- 
fare-of the- people by securing and protecting as 
effectively as it may a social order in which, 
among other things, economic justice Shall in- 
form all the institutions of the national life. 

. Then Art. 39, lays down that the state shall, 
in particular direct its. policy towards securing, 
inter. alia. 

(а) That the ownership and contro] of the 
material resources of the community are so dis- 
tributed as best to sub-serve the common good ; 
and 

(b) That the operation of the economic sys- 
tem does not result in the concentration of 
wealth and means of production to tbe com- 
mon detriment. 

From these provisions it is clear that these 
directive require the state to ensure: 

(1) the securing and the protecting of a 
social order based, inter alia, on economic 
justice ; 

(2) That the material resources of the ‘com- 
munity should be made to sub-serve the com- 
mon good ; and 
. (3) that there is no concentration of wealth - 
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and means of production to the common detri- 
ment, d 4 

These principles have been widely recognised 
as setting forth in brief the social and national 
objectives. In this context I would like to 
draw the attention on a precise formulation 


of the principles, which is available in 
Govt. of India, Resolution on Industrial 
Policy, .. dated. the 5th April, 1948, where 


“it ris stated “the nation has now set itself 
to establish a social order where Justice and 
equality of opportunity shall be secured to all 
the people. The immediate objective is to pro- 
vide educational facilities and health services on 
a much wider scale, and to promote a rapid mse 
in the standard of living of people by exploiting 
the latent resources of the country, increasing 
production and offering opportunities to all for 
employment in the service of the community”. 

These. basic „and general principles were 
Biven a, more precise shape when parliament 
accepted in Dec., 1954, the Socialistic Pattern of 
| Society as the .objective of social and economic 
policy. These principles .have been revised in 
Govt. of India Resolution on Industrial Policy, 
dated 30th April, .1956. : 


Role which law is рүн 
Now l' wish to discuss some of, the vital pro- 
.blems considering -the role played by law in 
achieving the social and national objectives. 
(a) The problem of economic Justice 
Now- the next question arises as to what 
steps law -has taken and is taking to achieve 
social and national objectives. As we have 
seen above one of the most important social ob- 
jective is -to -secure economic justice to the citi- 
zens of India. .'Fo consider the extent to which 
law: has been-able to achieve this objectives, let 
us divide the popilanion broadly. into ше. divi- 
sions—_' 
ў @ agciculturists, en labourers and. Gi) other 
citizens 3 + BEA y 


.Q А C] It arist te uote UN - - 
One of the earliest ее ЕРИ of law tackling 
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the .problem of economic justice to agriculturists 
is to be found in the-provisions which-were intro- 
duced to .regulate the relationship between 
money-lender and the agriculturist debtor. For 
example, several provisions are made in the Code 
of Civil Procedure in thé matter of executing 
decrees..against agriculturists. - Sec. 60 of the 
Code of Civil procedure (Act V of 1908) Con- 
tains a list of the items which have been ex- 
empted from attachment and sale. The 
Agriculturists Relief Act of 1870 made it obli- 
gatory. on creditors to furnish accounts and 
grant receipts. The object of Usurious Loans 
Act, 1918 is also to prevent the civil courts to 
deal with the unconscionable loans carrying 
interest at usurious rates. 

. Drastic measures for controlling ‘the money- 
lender, however, were taken in later years. 
Most of the Indian Provinces had passed pro- 
vincial money-lenders’ Act under which money- 
lender is required to register himself and obtain 
а licence for carrying on his business. The 
money-lender is required to maintain regular ac- 
count, books and to furnish each debtor periodi- 
cally with a signed statement of accounts in 
respect of each. loan transaction showing the 
outstanding amount of principal and interest 
and the amount of every payment received from 
the debtors; the usual penalty for failure to 
keep the ` proper books is the loss of interest and 
also of costs of suits for the recovery of arrears, 
The entry of a fictitious amount in excess of 
actual.amọunt of loan has ben declared to be a 
punishable offence. 

A very recent and important evidence 13 
furnished. by U. P, Zamindari Abolition and 
Land Reforms Act, 1951 which seeks to se- 
cure economic justice to the agriculturists by 
liquidating the Intermediaries and establishing 2 
direct link between the tiller of the soil and the 
state. It seeks to place on equal-footing the 
superior and inferior, exploiter and exploited. 
Gi) Labourers ; ` 

After a brief perusal of different steps which 
law has been taking in order to secure economic 
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justice to Ше _agriculturists, "we may now 
switch over to the other problem as to 
what steps law has taken to secure economic 
justice to the labourers. Let us, in this respect, 
first of all refer to the Employees’ State Insur- 
ance Act, 1948 which seeks to provide for cer- 
tain benefits to employees in case of sickness, 
maternity and employment -injury and to make 
provisions for certain other matters in relation 


thereto.. The benefits proposed for insured. per:. 


sons by this scheme are (i) Medical .benefits, 
(ii) Sickness benefit, (iii) Maternity. benefit, (iv) 
Disablement benefit and (v) Dependent's. benefit, 
Sec. 46 to 59.0f the Employees' State Insurance 
Act deals with abovementioned benefits widely. 
The next important social security legislation 
to which we may focus the attention is the 
Workmen's Compensation. Act, 1923.. The 
growing complexity of industry in this country, 
with the-increasing use of machinery and con- 
sequent danger to workmen themselves renders 
it advisable that they should be protected, as far 
às possible from hardship arising from accidents. 
A legislation of this kind helps to reduce the 
number of accidents by providing suitable 
medical treatment there-by -making industry 
more attractive to labour and increasing its effi- 
ciency. The Act provides for cheaper and 
quicker disposal of disputes relating to compen- 
sation through special tribunals than possible 
under the law. е5 - E 
The payment of Wages Act, 1936 was en- 
acted in order to make provisions for payment 
of wages in particular form and at regular inter- 
vals without any unauthorised deductions seeks 
to remove the exploitation of the workmen by 
thé employers. Employment of young children 
below fourteen “has been totally prohibited. 
*No child who has not completed his fourteenth 
year shall be required or allowed to work in 
any factory". e - : 


Article 24 of Indian Constitution specifically 
prohibits the employment of children in facto- 
ries ete. ` >л“ . 
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“No child below-age of fourteen yéars shall 
be employed to work in any factory or -mine 
or engaged in any other hazardous employment”. 


(ii). Other Citizens :. - : - 01 

After a brief discussion of industria] legisla- 
tion which seeks-to secure economic justice to 
the workers, we may now examine the law in 
securing economic justice to the consumers. In 
this respect, law has not taken any vigorous 
step to secure economic justice to the consu- 
mers. Although a few laws like the Essential 
Commodities Act, 1955 have been passed but 
they are not sufficient and effective. The Essen- . 
tial Commodities Act, 1955 seeks to prevent 
hoarding and secure distribution of - essential 
commodities to the consumers. It is therefore,. 
submitted that law should take definite steps in 
this regard and make legislation in order to im- 
pose products liability on the manufacturer. In 
our opinion the imposition..of strict products 
liability. will make the manufacturer and sup- 
plier more careful, thereby reducing hazards to” 
the life-and safety of the consuming public. 
These steps if effectively taken, it is expected 
will go a long way towards, securing economic 
justice to the consumers. 


(b) The problem of Untouchability :— 

. A very important social objective to the at- 
tainment of which our nation has pledged itself 
is the abolition of untouchability. The problem 
of untouchability was very much in the mind 
of the constitution framers and they made a 
provision in the Constitution which seeks to abo- 
lish untouchability and forbids its practice. 

Artical 17 provides that untouchability "is 
abolished and its practice in any form is for- 
bidden. The enforcement of any disability aris- 
ing out of “Untouchability” shall be an offence 
punishable in accordance with law". — . 

The Parliament, in order to give thil. pro- 
vision of the Constitution a practical shape, has 
enacted the Untouchability (offences) Act, 1955. 
which defines.the offence of untouchability and - 
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prescribes the punishment therefor. Sec. 3 to 7 
of this Act, deals with punishment for offences 
arising out of ‘Untouchability’, 

But it is evident that law ‘could not abolish 
Untouchability in practice because it is deep- 
rooted social evil and therefore, socjal awaken- 
ing is very necessary which is possible only 
through the wide- -spread social ` education _ and: 
thereby securing social justice to those affected 
by this social injustice. the 

o(c) The Problem of increasing production :— 

Anóther objective which may be described 
as the foremost national. objective is the maxi- 
mization of production ‘both Оп agricultural as 
well as ‘industtial fronts, Lal 

To take “up the agricultural side at first the 
important step which law has taken in this regard 
is the consolidation of holdings. Its.object is to 
allot a compact area in lieu of scattered plots to 
a tenure holder, so. that large scale cultivation 
may be possible with all its attendant .advan- 
tages.-- It is a matter of great pleasure: that con- 
solidation of Holdings Act, has, been passed 
by diflerent states оѓ our, country; . Another note- 
worthy step: of, law- towards promoting: agricul- 
tural production can be seen in the passing of 
the Agricultural produce (Development and 
Warehousing) Corporation Act, 1956 which seeks 
to give effect to the recommendations of the rural 
credit survey committee relating to the develop- 
ment and warehousing of agricultura] produce 
on co-operative principles which have been 
accepted by the Govt. Generally cultivators are 
very poor; they cannot afford scientific and 
modern cultivation. Therefore, Land im- 
provement Loans Act, 1883, was passed with the 
object of extending loans to those who want to 
make any improvement in matters concerning 
cultivation. A far-reaching change has been 
brought by passing the recent co-operative 
Societies Act,1966 with the object of establishing 
co-operative farms for: the cultivation of barren. 
or ufeconomic holding etc. Thus, we see that 
law has taken many steps to boost up the agri- 
cultural production. a 
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Now, let us come to industrial side which is 
equally important. In this regard we find that 
formidable obstacles in the way towards maxi- 
misation of production are strikes from the side 
of the workers and lock-outs from the side of 
the employers, .Law has taken steps to minimise 
these strikes and lock-outs. In case of misma- 
nagement and neglect of the affairs of a company 
the Govt. takes over the management of that 
company in order to minimise the possibilities 
of lock-outs. We may also refer to the Indus- 
trial dispütes -Áct, 1947 which seeks to provide 
for the.settlement of various industrial disputes. 
Powers has. been given to appropriate Govt. 
to require works committee to be constituted in 
every Industrial establishment employing one 
hundred workmen or more and their duties will 
be to remove the causes of friction between the 
employers and workmen in the day to day work- 
ing of establishments -and to promote measures 
for.securing amity and good relations between 
them... Though the right to strike by ће emplo- 
yees and lock-outs by the employers has been 
recognised by statute yet a distinction has been 
drawn between legal and illegal strikes and 
lock-outs while the former are allowed and the 
latter have been strictly prohibited and made 
punishable under the Act. 

The next step law has taken in this regard 
is the placing of certain basic industries under 
public sector so that the production of such 
goods might not be hampered. The incentive 
behind production in private sector is the profit 
motive. Therefore in order to best sub-serve the 
interests of the people and the nation at large 
law has placed certain basic inductries under 
public sector such as Hindustan Machine Tools 
Ltd., Bangalore, Hindustan Steel Ltd., Ranchi 
and Heavy Engineering Corporation, Ranchi, etc. 
(d) Concentration of Wealth :— 

Role of Taxation and Company Law. 

This is one of the vital problems before the 
Government and public at large which needs 
immediate attention. Prevailing circumstances 
in India are such in which poor are becoming 
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“more poor and rich are becoming richer. It is 
a matter of great pleasure that various, laws- 
Taxation and Company Law-have been enforced 
to some extent in order to solve the problem. 
Progressive Taxation has been introduced more 
effectively in which the tax liability increases at 
a much higher rate as the income increases. 
For instance, on the excess of Rs. 70,000 of the 
total income of an individual a person is require- 
ed to рау 65% of it as Income-Tax. Similarly 
we have to see how far the Indian Companies 
Act, 1956 has been successful in this regard. 
Econimic justice is meaningless unless economic 
exploitation js prevented. Therefore, Section 
197A. prohibits the appointment or employment 
of more than one category of managerial person- 
nel at one time out of four categories. The aim 
of this provision is to prevent the economic 
exploitation of the. company by appointing more 
than one category of managerial personnel 
simultaneously, thereby taking away a very major 
share of the company's profits in the form of 
their remuneration .and allowances. 


'The objective that there should be no con- 
centration of wealth and means of production 
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to the common detriment in order to subserve 
the best interest of the public, also finds suffi- 
cient expression in the various other Provisions 
of the companies Act, 1956. 

Conclusion — . 

After having thus examined the role "which 
law is seeking to play in the achievement of our 
social and national objectives, in every business 
circle, the question arises can the law by itself 
deliver the goods. In our opinion law by itself, 
though it can play and is playing an important , 
role, yet cannot play adequate role in achieve- 
ment of social and national objectives. The 
efforts of law needs to be supplemented in cer- 
tain ways. Firstly, the efforts of the courts should 
be to. give. progressive interpretation -so as.to 
advance the purpose of the law, Secondly, the. 
Executive Wing of the Govt. should be honest 
and expert in implementing the laws success- 
fully and lastly the people should be. imparted 
wide spread social and.moral education so that 
they may not take the law as a burden upon 
them but rather as an expression of their own 
collective will made for their own benefit. 


Labour is an adjoining subject in the consti- 
tution of India and there are different Central 
Government énacímenís on labour. The most 
important of which are the’ Minimum Wages Act, 
1948. The Factories Act, 1948, Employees State 
Insurance: Act, 1948, Employees Provident Fund 
Act, 1959, Trade Unions Act, 1926, the Mines 
‘Act, 1952; Apprentices Act, 1961, Motor Trans- 
port Workers Act, 1961, The Plantation’s, Labour 
Act, 1951; The Paynient of Bonus Act, 1965 and 
above all, The Industrial Disputes Act, 1947, 
which has its ‘applicability in all the States. 
Apart fromi the above there are some States 
which have their own Acis to deal with labour. 

It may lead“ one to think that inspite of 
having such diverse protective Acts, why are 
the Trade Unions making a hue and cry and 
are not in a position to protect their interests 
and mitigate the grievances of the workers and 
to settle disputes in the light of these Acts. 
One might not forget in this connection, that 
enforceability of these Acts depends. entirely on 
the fulfilment : of certàin objectives and entirely 
on the Executive" ’s discretion. If the enforcing 
agencies are not satisfied they will refrain from 
exercising their discretion in favour of the Labour 
and naturally the Trade Unions will suffer in 
seeking the help of these Law  Enforcing 
Agencies. —— 

Though, apparently, the diversification of 
Labour Laws appears to be one of {һе causes 
of disruption of Labour, yet we cannot ignore 


the question whether the. Trade Unions them-_ 


selves are sufficiently Protected by these Acts 
.to exert their rights, 


LABOUR LAWS AND THE TRADE UNIONS 
Sukamal Chatterjee, 1st-year LL.B. class 


‘It is the fundamental right of a worker, 


as of any other citizen, to organise and that is 


why our Constitution guarantees the formation of 
Unions and Associations [Article 19(1)(с) of 
the Constitution.] The Trade Union Act pro- 
vides for their registration and existence. How 
for this constitutional guarantee is backed or 
strengthened by the ordinary enactments or the 
Laws, of the Country? Law declared by the 
Supreme, Court is the law of the land and unima- 
ginatively our Supreme Court has declared that 
right to strike is not a fundamental right. Right 
to strike largely follows from the right.to form 
associations and.right to collective bargaining 
and such a right which logically follows from that 
guaranteed fundamental right is not itself accor- 
ding to our Supreme Court.a fundamenta] right. 
Fundamental rights guaranteed by the Constitu- 
tion are not mere abstract rights. They are meant 
to subserve the.purposes for which these rights 
have. been declared and і. а particular funda- 
mental right namely, right to form Associations, 
fails to subserve the main purpose, namely right 
to collective bargaining which in turn includes 
right to strike, is not the said fundamental right 
illusory? Is .this the way of securing social 
justice for labour. or for protecting the funda- 
mental rights of the citizens ? 

When the President's Ordinance can bar à 
legal strike of a Trade Union, when ‘Gherao’ 
which is a particular veriety of right is declared 
unlawful in the name of Criminal Laws, the 


management or officers concerned can at their 


whims, withdraw the recognition of a Trade 
Union, it is not likely that a constitutional guaran- 
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{ее to form а Ттайе Union may also be with- 
drawn by another amendment of the Constitution 
or Emergency Legislation by the President or 
Judicial pronouncements, even though it is re- 
pugnant to democracy and the lofty ideals of 
the Constitution. There are instances where 
Trade Unions have been abolished or sabotaged 
or their recognitions have been withdrawn by 
the Employers, by adopting unfair practices and 
‘it is ‘a matter of regret. 


. “Appropriate Government" stands aloof, the _ 


United Front Governments of West. Bengal and 
Kerala excepted. When a Trade Union is not 
protected under the ordinary laws and there are 
insufficient Jaws to. supplement the action of a 
healthy Trade Union movement, how can one 
expect.to have redress of their grievances raised 
by a Trade. Union ?. Registration is sufficient 
for a Trade. Union to raise an industrial dispute, 
but can the ‘Conciliation ‘Officer. bind the em- 
ployers or make the employers obliged to be 
present in the conciliation meetings or in the 
Tripartite Conferences.? .It is from the practical 
experience in handling industrial disputes that 
one can see that certain employers seldom care 
for. the Government's letters inviting them to 
be present in the conciliation meetings. There 
is no law to compel the employers to attend the 
the conciliation meetings or the joint conferences 
with the representatives of the Union.and the 
Government. 

. Another drawback of the .conciliation machi- 
nery is that it does.not move fast. The labour 
who are naturally restive cannot wait for a long 
time and that is why the Trade Unions sometimes 
do not seek the help of conciliation machineries 
at all. . 

The ir: of the conciliation proceedings 
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depends mainly on the Conciliation Officers and 
many of them have failed to rise up to the 
occasion. Many of these conciliation Officers 
are not only suflering from inadequacy of their 
knowledge on the subject and understanding of 
their responsibilities, but also are inimically dis- 
posed towards the labour. It is not likely, there- 
fore, that the Trade Unions will receive the even- 
scale of justice in the application of Labour 
‘Laws since the reports of these conciliation 
officers are the only reports for adjudication. 
The adjudication procedure is still hopeless and 
enforceability of the Awards is a myth. That is 
why mitilant Trade Unions are averse to adju- 
dication proceedings. 

The most difficult — on the part of the 
Trade Unions to seek help of the Labour Laws 
is that judiciary still lags behind the social 
movement and whenever the legality of enforce- 
ment -of any such law is challanged by the em- 
ployers in courts, The Trade Unions generally 
recelve adverse results. The important judge- 
ment delivered by the Supreme Court declaring 
Secs. 33, 34(2) and 37 of the Payment of Bonus 
Act, 1965 as ultra-vires is an example in point. 
But curiously the Supreme Court in deciding the 
constitutionality of the Income-Tax Act, 1961 
refused to apply this decision on the bonus case 
of the Supreme Court in taxation matters on the 
outmoded theory of special treatment of Taxa- 
tion laws. The prime concern of a welfare state 
is the welfare of the maximum number of people 
and revenue plays the second feedle to it. 

In the light of the above, it may be conclu- 
ded that two factors at least are responsible for 
the frequent labour unrests and uncertainties, 
One of them is the ineffective labour laws and 
the other is what is known as judicial inertia. 


К “The Administration of Justice is the fiermest pillar of Government.” 


—George Washington 
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a Maine in -his “hilftorgotten classic, 
‘Ancient Law, seéins to have made the best judge- 


ment, guess and myth though it may be, about . 


the origin of the corporation in the Roman Re- 
` public. He -judges- that it arose in the frequent 
occasion of the crisis when the. father. of the 
family died and the family with its sons, daugh- 
ters, adopted: children -and slaves had to ,be re- 
cognised in order to perpetuate the property and 
the civil functions of the members of the family. 
It is in this context that the fiction “legal per- 
sons" had raised · its - “fearsome head“. (Scott 
Buchanan—The Corporation and the: Republic). 
- A further incursion into history would -take 
us to similar elements in the Hindu: deities and 
Hindu family. Та the ancient society we -find 
the germs of what шнш became the corpo- 
ration. Р < : 


Ynstiatlonaliem and The Corporation of Christ. 

Tendency to associate is a -part of human 
nature. The natural development is growth of 
institutionalism. A number of human: beings 
driven by a common interest ог a common faith 
formed groups and out of these group-associa- 
tions started- institutionalism, the ancestor of 
corporations. The ‘oldest associations . known 
had been formed under a: belief. in God or-a 
Power. The Christian "Church -as an -associa- 
tion of men became the-mystical body or the 
corporation of Christ. ‘This was one of the 
. earlier institutions known in'corporations. Per- 


THE. ‘CHAN GING CORPORATION —FROM 


"PRIVATE TO PEOPLES, CAPITALISM. 
By 
SAMARENDRA CHANDRA SEN, 
Bar-at-Law. . 


'petyal association and а belief in а common 
faith led to a state where the "manyness of the 
member and the oneness of the association" 
was merged. 


Development of Corporations in United kingdom. 

The concept of the Corporation was well 
‘established in English ‘law about the 14th cen- 
tury. It was. applied largely to ecclesiastical 
bodies, to Boroughs and to guilds. The tendency 
to safeguard common trading interest was the 
genesis of the formation of guilds. Its princi- 
pal feature wás the capacity to hold property 
and to persist beyond the lives of the members. 
Its main function was to regulate the conduct 
of the 'membérs-in their trading and for that 
purpose they had certain amount of rule making 


. power for regulation of the economic activities. 
` "The corporate status was шоу obtained Буа 


grant from the King 
"Point Stock business ГЕНЕТ 
In ‘the 16th and the 17th centuries the 

idea of a leagl unity of a group was fused with 
the financial device of joint stock trading to 
bring forth ‘the’ birth of what зау became 
the business corporation. 
The role of Monopoly in the growth of corpo- 

ration. `` - 

i Monopoly played a very. interesting part in 
the development of the Corporation. The guilds 
were commonly built around a particular mono- 
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poly in respect of а` particular commodity ог 
branch of trade or right to trade in a particular 
country. A sort of corporation was found to 


be a convenient way of protection of the rights - 


and liabilities of the members and also for con- 
trolling of their activities. The common interest 
of the members was protection and exploitation 
of the monopoly. 

Originally it was trade on joint accounts and 
a very common thing in medieval trade was 
“Commenda” which was a sort of a loan by a 
financier along with a profit sharing agreement. 
The person who advanced the loan had no liabi- 
lity in case there was a loss but in case there 
was a profit he was entitled to a share. In. the 
continent of Europe this developed ultimately: 
into what is known as “Society en Commandit”. 
The Company. | “с. AE 

The name “company” was for the first time 
applied when it was adopted by the merchant 
adventurers for trading overseas. They obtained 
royal charters conferring monopoly to trade and 
certain other privileges in many parts. 

One of the very types was what was known 
as “regulated companies," which were an exten- 
sion of the guilds into foreign trade and retained 
much of the ceremonials of guilds and eccle- 
siastical bodies. There was, however, no direct 
trading by the company concerned. Each mem- 
ber traded with his own stock and for his per- 
sonal benefit, but he was obliged to conform to 
the rules of the company. The charters were, 
however, necessary because the monopoly of 
trade had to be protected for the members. 


Joint Trading and The East India Company. 

‘ From individual trading to joint trading on 
account of the company was achieved gradually. 
An illustration can be given by the development 
‘of the East India Company. The charter was 
granted in 1600 granting it a monopoly of trade 
with the Indies. Originally any member could 


carry on trade on his individual account although. 


there was also a joint stock to which members 
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could subscribe at their pleasure. Originally the 
joint stock and the profits were redivided among 
the subscribers after every trade. From 1614 
onwards the joint stocks were subscribed for 
a period of year and this practice subsisted 
until 1653 when a parmanent joint stock was 
introduced. It was not until 1692 that private 
trading was finally forbidden to members until 
this time, constitution of the East India Comuany 
represented a compromise between regulated 
company and the more modern type of company 
designed to trade for profit of its members. This 
new ‘type was called ‘the joint stock company 
which persists till to-day. (Gower’s Modern 
‘Company Law, 2nd Edition). f 
Incorporation, ` EE 

Until the earlier part of the 17th century 
there was no very clear distinction between un- 
incorporated partnerships and incorporated com- 
panies. May joint stock companies were ori- 
ginally formed as partnerships by agreements 
under seal There was no limit to the number 
of partners although in actual fact the numbers 
were not large. Additional capital was not 
raised by invitation to the public but was raised 
by further calls on existing members known as 
“Leviations”. ZU | | 

Incorporation, bowever, gave some advan- 
tages. A corporation would exist in perpetuity 


` апа could sue outsiders and its own members 


and possession of the common seal facilitated 
the distinction between the acts of the company 
and those of the members. The transferability 
of shares was still, however, not very well 
recognised. | i 
Excurston into colonialism. С 

^ The development of large trading companies 
with monopolies developed into an unexpected 
shape. In course of time some of these com- 
panies intruded into colonialism and made very 
strong impacts on history. The Levant com- 
pany conductéd Britain’s foreign policy in the 
Near East as an adjánct to its business operation. . 
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The East India Company acquired the ац 
Empire “in the moment of inadvertence,” Some 
of the American companies trading in oil in the 
Middle Hast and in other commodities in Latin 
America were charged with acquiring empires 
for the ‘United ^ States. Although most of the 
charges were rather overstated. 


Growth of Domestic companies in U.K. ` й 

By the middle of the 17th century the power- 
ful _monopolistic companies were being regarded 
as апасћгопівпіз, It was сопзїйегей that govern- 
mental power was properly the function of the 
State itself and that monopolies were a restraint 
on the freedom of trade. "The development of 


public resistance ultimately led to the erosion. 


of the monopolies and the decline’ in stature of 
monopolistic companies, ` 
Directors. i 

With the decline. of the large monopolistic 
companies. ‘there grew. also a large increase of 
the domestic trade. The volume of the trade 
had , increased, , considerably. There were the 
capitalists many of whom were traders but also 
in the field came now the” entrepreneur, By 
the end of the 17th century the combination of 
the sleeping capitalists and the enterprising énter~ 
preneur had become a common ‘thing: Share 
dealings was becoming common and stock- 
broking was a large business. The concerns, 
however, were not companies in the modern 
sense. Mostly, they were partnerships or deed 
of settlement companies. The stature, however, 
was becoming larger and about the end of the 
17th century е expression “Directors” became 
common and ultimately superseded what was 
previously called “Assistant Governors.” 
The South Sea Bubble and the Burst of the 
Bubble. 

“The South- Sea- Company: was the product. of 
a grandiose scheme of trading with South 


America “the inexhaustible fountain of treasure”, 
-One of the moving spirits, the Earl of Oxford 
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and the first Lord of the Treasury moved a bill 
in the Parliament which’ was duly passed. A 
charter was granted in 1711. The Company 
was formed with the high sounding title of “the 
Governor and Company of Merchants of Great 
Britain Trading to the South Seas and other 
parts of America.” It had an imposing coat of 
arms and а more imposing motto, “From Cadiz 
to the Dawn”. Two ships were launched for 
the ‘trade—the Royal Prince and the Royal 
George. ^ The Prince of Wales was connected 
to the Company and all England rallied to buy 
shares of the ‚ Company. In a fantastic boom 
Share values rose to over 1000 per cent. The 
Company out did the Bank of England : and 
acquired almost the whole of the national debt. 
But the trade did not prosper and by about 1720 
the bubble brust leading to one of the most 
spectuler crushes in history, Over night in 
England many people became penniless and a 
large number of suicides followed of people who 
were already ruined. In the panic, the Parlia- 
ment rushed through a panicky and ineffectual 
bill known as the Bubble Act in 1720 which 
was ultimately repealed in 1825. 


The battle of limited liability. 

It is curious that while all these things were 
Boing on limited liability was still excluded. The 
Company became incorporated and a separate 
juristic entity, but the personal liability of the 
members was preserved. In 1854 various prob- 
lems were offered to Royal Commission consis- 
ting of representatives from England, Scotland 
and Ireland, , The Committee did not reach 
unanimity _ but some members suggested that 
liability of. members should be limited and that 
when a partnership be incorporated as a com- 
pany, the word “Limited” be added after the 
name. The recommendations of the Commi- 
ssion came before the Parliament on several 
occasions and ultimately in August, 1855 the 
Royal assent was given to the Limited Liability 
Bill which had been passed by the Parliament. 
Thus was „achieved. one. of the most important 
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land-marks in the development. of the modern 
corporation, — , . бз $- ow 


The Giant Corporations, 


With industrialisation and modernisation of 
techniques. companies will -get in bigger. But 
across the Atlantic into the United States а new. 
phenomenon took place, The earlier part of the 
20th century saw Ше .beginnng of the-giant 
corporations.. In the late- twenties corporations 
like.the General Motors һай. assumed-a tremen- 
dous position and mammoth proportion in Uni- 
ted States. The rise of the. giant- corporations 
g.ves birth to completely a-new phenomenon. 
The stock holdings меге -getting larger. and 
larger and the number-of stock-holders was also 
increasing.- The new giant company was a very 
different thing from the Companies which were 
so long - known. 
mostly of a few. people who were willing to put 
in their. capital in a giant enterprise under an 
entrepreneur. He felt a personal attachment to 
the concern. - It was his business adventure and 
he was interested in the way the business was 
being carried on. Не felt-a personal loyalty 
to the Company. The new giant corporation is 
a very different proposition, It has such a 
larger number of share-holders-that the number 
was undreamt of in the older. days. In some 
cases, in réspect of some big companies the num- 
ber of shareholders has been about two millions. 
Each of the stock-holders holds a very insigni- 
ficant part of the- total.share- capital, so insigni- 
ficant-that itis not possible for hum to have any 
influence over the total trade. In the ocean of 
the” stockholders: the individual had lost its 
entity. Even the Board has no great financial 
stake in the Company аз compared to its total 
volume. In some of the larger concerns the 
total shareholding . of the Board of Directors 
is almost insignificant and in one case it was 
only. 1.4% of, the total shareholding. ` The 
general meetings of the company have ceased to 
be what it used to be in the- older days when the 
shareholders attended -in persons. · "The. proxy 


The old Companies consisted- 


UNIVERSITY - LAW - JOURNAL 


machinery is-an expensive proposition and it 
is not possible-or-practicable for individual or 
groups of shareholders obtain proxies. The mere 
machanism involved - апі -the expenses which 
are to be incurred-in obtaining proxies -from 
millions -make-it impossible tor shareholders to 
organise an effective revolt. As a result the 
existing management more or less dictates jts 
own successors.- The shareholders either abstain 
from sending proxies or-send proxies in favour 
of those who are nominated by the existing 
management. “As a result the management of 
a'giant corporation is-now what is called a self- 
perpetuating бао. 


Stock Exchange. - Е 
The Stock Exchanges m ina йг 


Commercial scale had also added strength to 
this particular state of affairs. The stock ex- 
changes boosted the sale of shares of companies 
and encouraged very effectively the habit of 
investors of looking into’ ће values of shares of 
individual companies and frequent sale of their 
shares to cash on the rise in price. The invesi- 
ment habits of people changed: and it is a very 
common thing now to look into the Stock Ex- 
change share quotations and buy and sell shares 
very frequently. In the United States and seve- 
ral other-countries purchase of shares and sale 
of shares have become almost a national game 
of investments. 


Institutional Holder. 

Also came-into the scene a new category of 
stockholders known as institutional holders. 
These are companies, corporations, foundations, 
charitable societies and pension funds which buy 
large quantities of shares as investments, In 
their own turn these institutions are not indivi- 
duals ‘but consist of nümerous persons. ‘The 
result is there is no personal attachment. as the 
old stockholder- used to have. It is now an 
impersonal owner of shares who has an imper- 
sonal DE to the конып of the i 
Management, - 
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Thé modèm Stoékholder. 

The modern stockholder is of a nature 
very different from the old stockholder. He 
has no desire to manage the company or take 
part in the management. He has no loyalty to 
the Company ; so long ‘as the share quotation is 
all right he is happy and if the share quotation 
takes a jump he would like to sell his shares, cash 
on the increase in the value of the investment 
and go in for some other stock. The general 
meetings as a result are very poorly attended 
because the average stockholder feels that it 
would be a mere waste of its time. 


General meetings in the giant—corporation. 

The position of general meetings has changed 
over the years, as a result of the new state of 
affairs. It has been described in a magnificent 
way by Galbraith:— ` ` 

“Аз stockholders. cease to: have influence, 
however, efforts- are made to disguise this nullity. 
Their conyenience is considered in selecting the 
place of meeting. _ They are presented with 
handsomely printed reports, the preparation of 
which is now a specialized business. Products 
and even plants are inspected. During the 
proceedings, as in the report, there are repeti- 
tive references to your company. Officers listen, 
with every evidence of attention, to highly ir- 
relevant suggestions of wholly uniformed parti- 
cipants and assure them that these will be consi- 
dered- with the greatest care. Votes of thanks 
from women stockholders in print dresses owning 
ten shares "for the excellent skill with which 
you. run our company" are received by the 
management -with · well—simulated gratitude. 
All present show stern disapproval of critics. 


No important stockholders are present. No. 


decisions are taken. The annual meeting of the 
large American corporation is, perhaps, our most 
elaborate exercise in popular illusion." 


Divorce of Ownership from Control and the 
views of Bartrand Russel. 
The modern Corporation reflects in the posi- 
16 
£o 
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tion of its stockholders a divorce of ownership 
from Control. The Stock holder is still nominally 
the real owner of the Corporation. But the 
massive dilution of his power by reason of the 
huge number’ of stockholders in the giant Cor- 
poration has for all practical purposes killed 
all his powers. The new Stockholder is in reality 
а powerless owner.  Bartrand Russel in his 
“power—A Social Analysis” takes serious note 
of this new state of affairs in the modern Cor- 


,porations and concludes that divorce of Control 


from ownership is the logical outcome of 


_the -twentieth Century trend of power. 


Capitalism with clipped wings. 

The two pitfalls of a complete capitalistic 
system have been (i) tendency of monopolies to 
root out any competition and (ii) exploitation of 
labour. These two evils were noticed and in the 
United States the Anti—Trust Legislations were 
enforced with great efficiency. Аз а result, 


„monopolies were severely restricted. On the 


other -hand, over the years labour has now been 
organised so that exploitation is not possible. 
Labour welfare legislations have also cut down 
the power of capitalists to exploit Jabour. The 
result is that the two evil wings of capitalism. 
which used to lead cepitalism astray and had 
been condemned by economists were clipped. 
Thus.emerged a new type of capitalism which 
may be termed "capitalism with clipped wings". 
Shorn of its evil wings, capitalists had to take a 
route which has been found to be effective and 
useful for society. The energies of private en- 
terprise have found its fulfilment in' more effi- 
ciency and ‘developed a more humanitarian 
approach. 


Corporate Conscience, 

The large company with impersonal share- 
holders, the clipping of wings of capital and the 
rise of highly qualified new management per- 
sonnel and the technocrats ultimately resulted 
in the corporation developing a conscience. It 


' has been equated to the Conscience of the kings. 
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the conscience that a king developed even though 
he was a repositary of a supreme power. Just 

as the king used his power beneficially, the 

companies also, strated. the same. The result 

is the new corporate conscience which now holds 

the giant corporation to a line which is basically 

honest and humanitarian and the corporation 
now feels that as an obligation of its power and 

wealth it must do charities for the establishment 
of foundations financed by companies whose 
principal objects are charitable or encourages 

ment of education, art-and culture. The Ford, 

Rockefeller and. Carnagie foundations between 

themselves have contributed millions of dollars 

for various types of cultural and humanitarian 

activities all over the world. The modern giant 
corporation has now taken the status of the, 
benevolent king who has large powers but is 

obliged by reason of conscience and public 

pressure to use his powers in а benevolent 

manner. : 


Change of фе norm of directors’ duties’ in the 
20th Certury capitalist Revolution. 

Over the years the concept of the duties of 
directors and management also has necessarily 
undergone a change. Originally, it was thought 
that the directors are trustees, only for the share- 
holders and their object is only to make the 
-maximum profits. Over the year there has been 
a change. In the classic battle between Adolf 
Berle and Prof. Dodd, Berle suggested that di- 
rectors are still only trustees of the stock-holders. 
.Prof. Dodd believed that director of corpora- 
tions must become trustees not merely for, the 
share-holders but for the entire community, if 
they had not already become so by reason of 
the realities of the new companies. In 1954 
in The 20th Century Capitalist Revolution, Berle 
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conceded that Prof. Dood had won his argument 
and that modern directors are not limited, to 
running business enterprise for maximum profit 
alone but are in fact and recognised in law as 
administrators of cammunity system. The maxi- 
mum profit motivation certainly still remains up . 
till today, but it has serious fetters. The large 
corporation has customers all over the country. 
Tampering with the quality or price of its pro- 
ducts raises repurcussion on a mational scale 
which the corporation would not be willing to 
face. Like the medieval kings with infinite 
power the modern giant corporation now is 
bound by its own conscience and public pre- 
ssure to keep to a straight path. 


The Metamorpbosis. 

It has been a long way from the old com- 
panies where a few capitalists joined up for the 
purpose of making the maximum profit and 
feeling no obligation in any other direction. The 
modern corporation has various other interests 
to take severe note of. It cannot go against the 
people. The labour unions are now well orga- 
nised and unions and pension funds very often 
hold blocks of shares in the company itseif and 
are interested in the corporate capital and busi- 
ness and its use also for the benefit of the labour 
and the community. Аз a result, the modern 
corporation is now a government with an em- 
pire but which must function by and with the 
consent of the workers, the stock-holders and its 
customer. “Creeping socialism" has now been 
transferred into "galloping capitalism" and there 
has been a metamorphosis of the corporation. 
From private capitalism it is now corporate 
communism of a non-marxist variety or “peoples 
capitalism”. 


Any research in Ancient Indian Law is 
fraught with difficulty of selection and choice of 
alternatives. The sources of Jaw on which the 
investigation goes on are at work from Sth 
century B.C. down to 4th century A.D. 
or „even later. АП contemporary state- 
ments of the law give" simultaneous ‘situa, 
‘tions of the oldest, old and the current epoch 
of the author, and one is never relieved of the 
pain of choosing at every step. ‘Even a Ist-year 
“LLB. ‘student Баз to read through . the most 


| primitive, from of. marriage, і.е. by capture , 


(Rakshasa), . along with middle: form i.e. by 
. purchase (Asura), inore modern ‘form i.e. by 
suitor (Prajapatya) ` and the most modern form 


_ by negotiated. consent (Brahma). Ancient India - 


. was a country of infinite diversity and ‘соп 
‚ tradictions, 1 is time that these hazy pictures 
in the panorama should be reconditioned and 
restored to their original light. — . 

` The legal source of this particular topic is 
naturally chaotic, and sporadic and a scholar 
has to gather from incidental remarks and scat- 
. tered, rather rare, treatment: of a subsidiary 
. subject like this. y 

....'fhere were five kinds of persons subject to 
Zt obligation of service—Susrusaka (Narada 
- 5/3). Four out of these five kinds i.e. a Veda- 
student, an Apprentice (Antebasi), a hired ser- 
vant and an official were regarded as labourers 
--(Karmakara), .that-is those who work for salary 
(Karmakara), that is, those who work for salary 
-~ and servant;..It is doubtful if a ' Veda-student 


- their particular. caste and occupation : 
‘ fold according as they serve for science, skill, 


THE LAW OF MASTER AND SERVANT 
IN ANCIENT INDIA 
By 
Prof. Р. Р. MODAK, Barristat-at Law. 


‘and’ an appréntice would answer the definition 
‘of karmakara, since the criterion of dependent 
contractór is missing in these cases. The fifth 


_ kind of Susrusaka ie. a slave, was servant by а 


` process other than contract in as much as he 
had no contractual capacity. 

These persons were classified into two broad 
"Reads ` 'according to the nature of work done: 

(1) Those who ‘did servile work like the feu- 
dal villenagium, eg. 

ay Sweeping gateway, privy, toad, dustbin 

-. "ete." = 

(b) Shampooing hair 

(c) Gathering · and cleaning food 

dung, urine etc. 

(d) Rubbing master’s limbs 

N.B. These menial works also were done by 

slaves classified into fifteen kinds 
(Narada 5/26-28) І 

2) Those’ who did any other work or non- 
servile work. 

A more precise classification of workers 
is found in Brihaspati: 15/4. “They ага 
pronounced to be many’ sorts: according to 
and four- 


scraps, 


love or gain”. This shows that-the workers were 
first divided according to caste and occupation 
and then they were subdivided according to 


_ general knowledge of special sciences, skill and 


ability. 
Courtezans were also often mentioned as 
workers but Kautilya does not count them so, 


P4 
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for the simple reason that they were not free 
persons to enter into work-contracts. 

Besides labourers (Karmakara), there were 
а few other special kind of named workers like 

(a) household servant ` 

(b) family servant жо {атйу property 
_ (Kautumbika) | sa 


This discusion will be kept confined to such | 


employees аз were considered as workers be- 
cause of -their state of dependence i.e. depen- 
dent contractors. “The sages have declared 
‘that the state of dependence is common to all 
these ; but that their respective position and in- 
come depend on their particular caste and 
‘oceupation”. | (Narada 5/6). Caste service 
< was- not limited to one service only—it extend- 
ed to various services, The state of dependence 
118° exactly same as required by the modern law 
of -master апа servant. The -distinction of:caste 
- arid occupation is due to the оса] Онан 
in Ancient India. EE 


. There were certain general conditions of the 
contract of service. ui contained stipulations ге- 
garding : 

(a) date i.e: year, season, month, half-year, 
day, Е 
place whére the contract’ was ` concluded 
~ ie. village or town, 
parties i.e. names, caste, dois: 
subject matter і.е. description of form, 
kind and' contents or service to ps done, 
scale of wages, 
duration of contract, · 
reciprocal conditions, ' 
additional stipulations ie. reservations. 

But these- general stipulations ‘could not be 
contrary to current general and special local 
` custom (Manu 8/ 164) | | 

The following .persons were considered і in- 
capable of contracting for service: 

(a) Minors under 8 years, considered. аз 

embryo, . 
(b) Minors between 8 to. 16 years. 


poganda, 


i.e. 


v0 
- Apart from the said general conditions, 
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Major persons dependent on their father, 
considered equivalent to a slave (com- 
para filias fámilias in Roman Law), 
Women—unless their contract was rati- 
fied by their husband, or son, or the 
king in order of preference and absence 
Other dependent persons, 

Persons though independent but have 
lost control over their actions, e.g. per- 
sons attracted by love, anger, illness, 
calamity, intoxication etc. 

Persons disqualified by insanity, ош 
апа superannuatjon, 

Persons given to intimidation, fear, 
deception, 

Criminals, and 

Ascetics. 


(c) 
(d) 


(e) 
(f) 


(g) 
(0 
0: 


“there were certain special stipulations, for the 


Purpose. of reservation: of rights, proot and time 


contract were decisive. 


‚ of. performance 1.8. 
- a) Bar against delegation of service obliga- 
tion by the servant. to another servant 


Le 6 Bar against appointment of different 


servants for the same work (which has 
the effect of anticipatory breach during 
pendency of the work-contract) 


n ©) Publication of terms- of the contract for 


the knowledge of- the neighbourhood 
(for evidence. of authenticity of. oral 
contracts) - 
Fixation of time limited for performs 
ance : 


"e @ 


- (e -Freedom from limitation of performance 


within a given time (Visnu 153, 157) 
we to wages, stipulations contained in the 
But special rules were 
applied to determine  non-stipulated wages. 


_According. to Narada, wages due to servants 


‚ were fixed in proportion to the skill and value 


of the service rendered—‘*As much work a 
man did, so much will be his wages ” or in other 


‚ Words—quantum meruit. We can bus some 
. illustrations :—.. 


(а) А servant-cultivator received 1 /10 -of | 
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‘crops, if he was provided with food and cloth- 
‘ing (Kautilya 3 ch. 13) but if food and clothing 
Was not provided, 1/5 of the crops (Brihaspati 
16/1-2), or if he served on: profit-basis alone, 
1/3. of the crops. These were payable as sub- 
stitute wages for _cultivation work done, not 
wishing to do so gratuitously. ; 
: (b): Herdsmen received substitute for non- 
stipulated wages depending. on quantity of the 
dherd. A herdsman received a heifer annually 
for tending 100 cows, a milch-cow for tending 
.200 cows, and at that rate for any quantity of 
chundred unit. In addition, he was allowed to 
milk all the cows every-8th day and take the 
milk away. ——— Л У 
.. (с) Shop-assistants ог -trade-assistants re- 
:ceived 1/10 of the turnover on: sales equivalent 
‘to the. remuneration ‘of modern salesmen: on 
-commission basis (Narada 16/3,- Yajnavalkya 
2/194... .—— E DUET 

` (d) Similarly, artisans, musicians, physicians, 
buffoons, cooks and other work-men should ob- 
tain unstipulated wages, as much as they deserve 
(Kautilya 3 ch. 13). ' 

Kautilya 2 ch. 13 reflects an almost modern 

outlook by ruling reciprocal rights of employers 
and employees as to compensation. In case an 
employee was deprived of wages by employer, 
the latter had to pay five times the loss suffered 
by the former or a fine of 6 panas. 


Wages were payable within the time fixed, or -. 


within reasonable time. In default or delay, em- 
ployer had to pay a fine of 12 panas or five times 


the wages as indemnity (Brihaspati makes the 


fine and compensation conjunctive), 

The law was not one sided. Employers were 
also fully protected. Narada 5/1 says—"if a 
man has promised to render service and failed 
to render it, it was a breach of contract’ of 
service”, The performance in an improper way 
was held as “non-observance of the contract of 
service” (Narada 6/5). Consequences of non- 
- observance of the contract is fully defined in 

Manu (8/215) and Brihaspati (16/7-8. An 
` employee who was not prevented by sickness, 


125 


was not-entitled to ask for wages if he did not 
perform the promised work—on the contrary 
-he had to pay 8 krsnalas or 12 panas as fine. 
.The fine was probably payable to the employer 
and not to the king (Kautilya 3 ch, 10) Only 
in Apastamba 2/11-28 we find a single rule of 
‘bodily punishment like‘ flogging for delinquent 
‘tural ‘servants. - According to Yajnavalkya, a 
‘servant who has received wages and abandoned 
‘the work must pay twice the wages. The sub- 
ject’ їв. set out beautifully in Brihaspati's rule— 
"when: a servant having received wages deli- 
‘berately refrained from performance, he should 
‘be compelled by the king.— 
- (a) to restore the wages” 
(b) to pày a fine (to the king) 
(с) to pay twice the wages to the employer” 
(Brihaspati 16/18) 

.Brihaspati also discusses the case where the 
servant not having received wages does not per- 
form. He prescribes specific performance of the 
contract and a fine of 8 krsnalas in addition 
(Brihaspati 16/18). 

The question remains as to part-perform- 
ance. According to Brihaspati, should a servant 
fail to perform even a small part of the work- 
contract, his wages should be forfeited for the 
offence (Brihaspati 16/3). Неге the modem 
law has departed from the ancient, and is gov- 
med by the principle of compensation, not 
forfeiture. Тһе employee would avoid for- 
feiture in certain ways as told by Kautilya 3 
-.ch. 14. He could. 

(a) surrender the work-contract to the mas- 

ter with his consent (waiver). 

(b) transfer or assign the performance to 2 

substitute (novation) 

(c) excuse himself due to incapacity by 

disease or otherwise (frustration) 

(d) excuse himself by blaming the work as 

servile 

(e) excuse himself by pleading unforeseen 
personal calamity (frustration) 

(f) prove that the work could not be done 
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due to the intervention or fault of a 
third person (frustration). 
- М.В. In the last case, the employee was en- 
titled, to wages, as the ancient Indian 
law Наз a tendency to equate frustra- 
$ ` tion with performance. | 

The Roman Law doctrine of Qui facit per 
alium facit per se (he who acts through another 
acts himself) prevailed in ‘ancient Hindu Law 
like the doctrine: of Factum Valet quod fieri 
“non debuit. The master was vicariously liable 
-for the acts of a guilty servant, if the act was 
done within the course of employment and there 
was no frolic of the servant or a total departure 
from the nature of his work (Brihaspati 16/9). 
A servant was personally answerable for guilty 
“acts beyond the scope of his employment 
"(Narada 6/4). 

Employees Union is believed to be а mo- 
.dern feature of Labour Law. But in ancient 
“India Employees’ Co-operative Societies were 
“not only-well-known but they were very. much 


2 


“You can not teach a man anything; you can only help him to find it within. 
A —Galil 


himself." : 


e - “The consent of those. whose obedience the law requires . 
. be the. true origin of the obligation ‘of human laws 


“Without the world God is not God." 
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in vogue. Inspite of differences, the rules of 
'ancient co-operative societies resembled those of 


modern times. А short reference to them 


should go with this subject. 


The co-operative society was akin to a 
partnership from its judicial constitution. Ac- 
cording to Narada, a partnership or gana Was 
created when traders or "others" (including em- 


'ployees) carried- on business jointly for some 


gainful object, and contributed capital towards 
the joint fund of the association (Narada 3/2). 
The key-stone of the combination was joint 


“performance of work by all members of the as- 


sociation or society. Kautilya expressly mention- 
ed Employees Co-operative Societies. There 


-were elaborate rules: regarding various aspects 


of a partnership-society in the- Dharmasastras 
which are not relevant here. But they clearly 


'point out the power and influence of well- 


organised societies of servants. for the protec- 


‘tion of their rights, if denied by the equally in- 


fluential and well-to-do employers class. 


ео 


`. I conceive to 
^ —Wilson ` 


—Hegel 


With Ше rapid Е" of commercial law 
and also the- expansion of contractual relation- 
ship between the parties in the modern world, 
the law of Arbitration also acquires accelera- 
ting momentum.. The arbitration, in general, 
and the commercial’ arbitration, in particular, 
has been ‘introduced to have the disputes be- 
tween different persons determined in a private 
doméstic forum, that is a forum other than the 
courts of law. In the days of mounting arrears 
of cases a modern man does not want to dance 
attendance in a court of law everyday waiting for 
his turn indefinitely at the cost of his own perso- 
nal profession of vocation. Further, the decisions 
on differences and disputes between the parties 
in a court of law could only be reached by taking 
recourse to long dilatory and archaic procedure 
of law. Lastly, arbitration is thought to be in- 
expedient and quick means to get relief on 
issues of fact. inasmuch as an Award or findings 
of the facts cannot be challenged in an original, 
appellate or revisional jurisdiction of the Court. 


But in the context of democratic socialism 
of.a modern country can it be said, that the 
"healthy optimism of the disputant parties is 
“always fulfilled ? Before the commencement of 
"arbitration: proceedings, it- is often found" that 
"the litigation' started between the parties in à 
` court-of law on the grounds whether the parties 
га at all-agree to have their disputes decided 
-by an. arbitration or whether the arbitration 
‘agreement itself is effective or is valid in law. 
“Very often in a contract the: parties agree that 
' some of the disputes should be finally decided 


THOUGHTS ON ARBITRATION LAW 
"A By 
Mr. Justice S. A. MASUD, 

..... , Calcutta High Court 

by a particular person whereas other disputes 
would be decided by an ‘Arbitrator. Controver- 
sies. often arise as to whether a particular dispute 
comes within the excepted clause or within the 
arbitration clause. A decision in such litiga- 
tion often leads to a first appeal or a second 
appeal. Thus before the arbitraiton proceeding 
commenced a long period passes and the clai- 
апі suffers; “An application under S.20 of the 
"Arbitration ' Act, 1940 for filing the arbitration 
agreement often involves important points of 
law for the determination of which the parties 
choose to adopt judicial procedure. Again 
very often controversies arise with respect to the 
“selection of an arbitrator in accordance with 
the arbitration clause. The appointed arbitrator 
may not be existing or may not be holding the 
office which he was holding at the time when 
“the contract was entered into between the parties. 
He might have-been discovered to be a convic- 
-ted person or a dishonest man. Sometimes the 
arbitration clause contemplates a panel of arbi- 
trators out of which one party or the other 
selects an arbitrator or his nominee, The appoin- 
ted arbitrator may be an officer whose office might 
have been abolished by the time when the dis- 
‚рше arises. A jurisdiction cannot be challen- 
` ged. before the Arbitrator himself. The result 
is that before the reference commences the par- 
: ties take recourse to make applications in a court 
„of law. Even before the commencement of the 
- proceeding the parties might require interim or- 
-ders to be made by a court of Jaw and as such 
applications are required to be made under sec- 
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tion 18 of the Arbitration Act. Applications 
may also be made under $. 5, 8, 9 and 10 of the 
Act before an arbitration can be proceeded with 
effectively. Even after the commencement of 
the proceeding applications may be filed in а 
court of law whereby the court’s opinion is 
sought on a question of law under S.13 of the 
Act. A party who wants to delay the matter can 
challenge the validity .of a pending reference 
which can.be enquired into under section 30 of 
the Act. Even. before the award is made the 
parties may rush to the court for superseding the 
reference on the plea that -the arbitrator is 
biased or has taken recourse to illegal or irre- 
gular procedure.. "Thus, it is- obvious that even, 
before the arbitrator comes to his conclusion the 
parties may waste their time, energy and money, 
in the law courts as the parties to a suit would 
do in normal course. > - V uui 
. After the award is made Ше party against 
whom the arbitrator has- decidéd ‘often makes 
‘an application under S.30 of the Act for setting 
aside the award.” In such а case thé applicant 
challenges the award on the grounds that the 
'arbitrator or umpire has misconducted himself 
or the procéedings or that an award has been 
superseded by 4 court of law or that the arbi- 
tration proceeding has become invalid under 
'$35 of the Act. Similarly, applications are also 
"made against the Award on the ‘ground that the 
“Award has been improperly procured or other- 
wise invalid. "The words “is otherwise invalid" 
“in 5.30 have. been so widely expressed that the 
,parties often take advantage in impugning the 
‘award on this ominibus ground when other 
grounds are not favourable to him. ‘ Even if a 
` party fails to get an order of the court in setting 
aside the award he càn go to the Appeal Court on. 
` the grounds set out in S.39 of the Act which pro- 
"vides six caes whéré an appeal would Не. If 
such party loses in the appeal court he bas got 
the legal right to appeal to tlie Supreme Court 
` under$.39(2) of the Act. Tt may be added here 
that undér S.15.and 16 of the Act a court has 
. got the power to. modify the award or remit the 
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award, in which case the partiés aré again refér- 
red to the same arbitrator whose second award 
might again be challenged in original court, in 
First appeal court and also in the Supreme 

It is true that a recalcitrant party may with- 
out justification avoid payment to a bonafide 
claimant on frivolous grounds and thus harass 
the latter for unreasonable length of time. But 
it cannot be denied that even if such application 
is rejected the time lost on such frivolous pro- 
ceedings cannot be recovered or, compensated. 
It is offen said that on the findings of fact the 
decision of the arbitrator is final and that the 
award cannot be challenged by an applicant .in 
an application for setting aside an Award but 
arguments aie often made successfully that an 
error on thé face of the Award or inference 
from facts are questions of law and, as such, thé 
‘court should examine the minutés of the Arbi- 
trator’s sittings and also the oral and documen- 
tary evidence before him.” It is also not correct 
fo say that thé arbitration proceeding is often 
less expensive than the proceedings in a court 
of law. А counsel is often engaged to examine 
and crossexamine the witnesses before the arbi- 
‘trator and also to make their submissions in the 
‘arbitration proceedings and often make submi- 


‘ssions Оп thé basis of wellknown provisions of 


the Indian Evidence Act and the Code of Civil 
‘Procedure. ~~ 0 7 7 7. | Е 
.' -Another aspect of arbitration law is to pro- 
“ject one's thought on the question whether the 
"arbitration law violates: the’ principle of natural 
justice. There is no doubt that the arbitrator 
"decides the cases in presence of the parties and 
after hearing evidence adduced or tendered on 
behalf of both the parties. There is no difficulty 
“ in-getting an Award set aside if the Arbitrator 
“has acted contrary to the said principles or has 
behaved as a “tyrant.” Thus, as the present law 
"stands an Award can not be allowed „to be 
` validly made- if parties do not get the оррог- 
‘tunity of placing their cases before the Arbitra- 
tor. But there-is another principle of natural 
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justice which is ; forgotten. A judge cannot be 
allowed to be a prosecutor. In many arbitra- 
tion clause one of the many disputant parties 


like the officer of a government or a limited’ 


company is appointed an Arbitrator in arbitra- 
- tion clause at the time when the agreement is 
made between the parties: At that time the 
relation between the parties may be cordial but 
during the execution of -the work the officer of 
the government’ or -of the company may fog 
good or.bad reasons disagree with the quality 
or quantity ‘of the work undertaken, When 
such dispute -arises the relation between the 
parties may be strained. It has often-been found, 
that the officer concerned may assure or persuade 
the promisor or the executing party to complete 
the contract on the-plea that the difficulties of 
such a.party in-executing additional: work or on 
in supplying materials, the price of which has 
been increased abnormally, would ‘be- ‘duly consi- 
dered at thé. time ‘wher the final bill will be pre- 
pared. The identical or any other officer of the 
government or: ofa company, if appointed arbi- 
trator, would naturally abide by the opinion ‘or 
decision of-the officers who are concerned “with 
the disputed-works ог transactions.: An officer 
of a company is a wing or an arm, and a power- 
ful one, of óne of the: "disputant parties and, as 
such, it cannot be expected that «he execüting 
party can be fair or impartial on his claims, -In 
such a case-the Arbitrator who is an officer of 
the disputant party hears the evidence of other 
officer of the same disputant: party and it is 
natural for the opposite party to feel that justice 
has not been done to him: when - some of his 
claims are ее 


vo! 
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In thses days of deficit budget if he par- 


„Чез are encouraged to take recourse to the arbi- 


tration law the state will lose a substantial por- 
tion of the revenue, in asmuch as arbitration 
proceedings are held without payment of the 
usual court fees which is required in a procee- 


` ding before the court of law. A litigant before 
- a court of law has to pay court fees in respect 


of the disputes between him and the another 
party whereas the same litigants, under an arbi- 
tration clause may have his dispute decided 
before an arbitrator without payment of any 
court fees. Thus it can be contended that such 
procedure is discriminatory. It is quite possi- 
ble that the arbitration law has been_introduced. 
by foreign‘ rulers in this country when most 
of the- big business was the monopoly of the 
ruling class-or a vested group who have found 
the Arbitration law convenient to-them because 


. that would exempt them from payment of court 


fees; “With -the--same. historical necessity the 
arbitration law: may have to ‘be -readjusted in 
the” new “circumstances AE a ‘modern welfare 
state like India.- 

ee cannot be' said that the m or anar- 
chism in the- existifig | arbitration law is unwork- 
able; but at the same time the legislators should 


"examine the- question whether a Suitable amend- 


ment of the arbitration law shóuld be made. The 
tendency to disregard the existing law can only 
be nipped in the bud, if instead of allowing the 
people'to break-the law; the laws are modified 


according to’ the pulse.of the people. 


‚ this is. the axis. on which revolves the Еа 
Fuerbach 


seo. 
ax. Uu 


“Right now: the: biggest obstacle: in- he: way ot кю the crime — is 


ds . —E. 8. Gardner 


“The Liabilities of deities to pay taxes 


_ One of the great curiosities of religious 
endowments in India as contrasted with other 


parts of the Commonwealth is the peaceful co- 


existence of two incompatible theories, namely 
that. ће deity to whom property is dedicated 
owns the estate absolutely, thatthe estate vests 
in the deity as an entity, a person, known to 
the law, and, on the other hand, that the she- 
bait, or manager for the deity, has a proprietary 
interest not merely in his shebaiti, but also, be- 
cause that shebaiti: must be a thing of value, in 

the assets of the deity. The Anglo-Hindu law 
follows. popular. concepts, not dharmasastric 
theory, for reasons which it would be too long 
tó set out here, but which I have explained at 
length with the necessary references at my 
“Religion, Law and the State in India”? The 
Anglo-Hindu law, as expressed. by the judges, 
in general accepts that the dedications are made 
to the deity (incautiously, sometimes, expressed 
as "for the benefit" of the deity) ; and that the 
shebaits have complete discretion how they 
apply the income (whereas they are restrained 
by the Hindu law in their dealings with the 
capital, not to speak of the special ; rules on that 


behalf laid- down in numerous states by legisla- ` 


tion for the protection and supervision of pub- 
lic religious endowments); and further that it 
would be wrong to-allow shebaits to get the idea 
that it is for them, for-their benefit, that idols 


> By 
J. DUNCAN М. DERRETT, D.C.L. (Oxon.), 
Professor of Oriental Laws in . 
_ the University of London, 
| Lecturer in Hindu Law at . 
the Inns. of Court School of Law 


are endowed. The court frequently gives direct 
or indirect warnings that religious endowments 
are not for the satisfaction of their managers, or 
for other parasitic groups. which batten on Wor- 
shippers. The overwhelming sentiment -at pre- 
sent is to prevent monies belonging to endow- 
ments being wasted on improper objects and 
the general trend. is to limit, so far as possible, 
peculation, so that the “real” objects of the 
trusts, namely the worshippers themselves, may 
enjoy. the value of the endowment in every 
sense. 

I have tried to explain, in the book men- 
tioned above, how it comes about that Hindus 
are indifferent to the uttarapratipatti, i.e. the 
de facto vesting of the offerings to an idol in 
the hands of the pujaris or shebaits. It is the 
utsarga (release or renunciation) which provides 
the spiritual merit, and what happens to the cash 
thereafter is not so important. Unseemly squab- 


“bles about the distribution of the proceeds often 


occurred, and other curious phenomena which 
could only be explained on the footing that the 
idol existed, so far as law and custom were con- 
cerned, not less for the pecuniary satisfaction of 
the so-called" ministers than. for the spiritual 
benefit of the worshippers. To put crudely, the 
idols were income-earners for their managers. 
And. this went on'for a long time, until Hindus 
became self-conscious ‘about it, and strong in-, 
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fluence from overseas produced a feeling of dis- 
satisfaction with’ the arrangements, especially 
in view .of .the decay of temples while their 
shebaits drew large profits, and the C. P. Rama- 
swami Iyer Report (Report of the Hindu Reli- 
gious Endowments .Commission) recently re- 
commended the abolition of the shebaits’ 
proprietary rights, in order that temples might 
be run upon’ more satisfactory and ' edifying 
lines. -` 

No action has besi taken by Parliament on 


this subject, except so far as concerns the law · 


of limitation—and the idols and their worship- 
pers must be grateful for small mercies. 

- The great point about dedicating property 
to a "temple was that a capital reserve was built 
up out of which village and sectional amenities 
could” be assured. The public ‘temple was, 
amongst other things, a Bank. The private re- 
ligious endowment, the family idol or idols, had 
a soméwhat similar function upon a smaller 
Scale. In days when the law of escheat was 
not observed in accordance with the dharma- 
sastra, and when pártitions and family squabbles 
might well waste or dissipate assets accumulated 
with care by a thrifty ancestor, there was much 
to be said. for dedicating lands and even money 
to the family- deity or 'deities, provided that the 
head of the family or his representative remain- 
ed. shebait; and thus had in effect discretion to 
apply ‘the income for family purposes after the 

.payments (which might be nominal) for the 
worship “of the idol or idols. Taxation: existed 
before: the British became rulers in India. Lands 
dedicated bona fide: to temples were exempted 
from land tàx, or were taxed at nominal rates 
by the indigenous rulers." When Income Tax 
was invented, it was hoped that the income of 
deities would be respected in a similar way, and 
when“ Estate Duty -was invented it was hoped 
that deities would escape (for after all, deities 
were immortal, and religious trusts were perpe- 
tuitiés, exempt from revenue by long establish- 
ed customs). “So the religious endowment was 
' oné мау ‘in--which tich péople could stay rich, 


. of starvation within sight of the temple. 
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and prevent their assets from being reduced like 
those of people who could not dispose of capital 
in that manner. 

In. recent years the public has felt in two 
minds about the wisdom of allowing people to 
turn themselves into shebaits and so escape 
Income.Tax and Estate Duty. This seemed to 
be perverting religion to purely secular pur- 
poses. Communists and others fulminated 
against the law which allowed idols to be 
decorated with gold, while human beings died 
The 
courts have had to apply their minds to this: 
and they would be poor, sheepish, precedent- 
ridden things if they did not, and if they were 
incapable of coming up with a solution, or solu- 
tions in keeping with the needs of the times. 
Naturally, Bengal has been the primary forum 
for these debates. Bengalis аге more given to 
religious endowments and to the protection of 
the religious and the seemingly religious than 
other parts of India’ (and’ that is saying a lot). 
But’ we must remember that until the legisla- 
ture-steps in and modifies the idol’s right of 
ownership and/or modifies the shebait’s right ОЁ 
ownership, judicial modification of the set-up 
must be precarious. In this article I want to 
study, with occasional references to some other 
cases, the two extremely interesting and perhaps 
unusually significant cases of Commissioner of 
Income Tax, Calcutta. v. Jogendra Nath Nas- 
kar? and. Pran Krishna Das v.. Controller of 
Estate Duty, West Bengal.’ 

First let us look at what B. K. Mukheriea. 
said on the subject. He could not have been 
more brief? | 
' С Section 4(3) of the Indian Income Tax Act 
of 1922 makes the provision of the Act inap- 
plicable to /— 

9) Any income derived from property 
held under trust or other legal obligation wholly 
for ieligious or charitable purposes and in the 
case of: property so held in part only for such 
purposes, the income applied, or finally set 
apart for application thereto; 
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0) Any income derived from business car- 
tied ‘on: on behalf of а “religious or charitable 
institution "when the income is applied solely for 
purposes of the -institution ; 

; Gü) -Any income of à religious òr charit- 
able. institution derived from: voluntary contri- 
butions апа applicablo solely (а religious or 
charitable. purposes. 

Religious purpose is. hot defined in the sec- 
tion. but charitable purpose is described as in- 
cluding ‘relief of the poor, education; medical 
relief and the advancement of any other object 
of public utility, . : 


The law did not, however, stay still at that 
point. - А “most- valuable study of the subject 
which ‘should not be ignored by ‘teachers or 
advocates concerned with this topic is T. V. 
Viswanatha Aiyar's “Taxation of Charities and 
Trusts": in Proceedings of the Seminar...1963 
(Madras, Provincial . Ваг Federation, 1964), 
pp. 321-41. “The effects of the Income Tax Act, 
(Act 43) of 1961, Secs: 11 and 13 are indicated, 
explained, and criticised in b conservative vein. 


‘The “provisions may: be summarized as follows. 


(the ‘novelties will either be at once plain to 
the reader or he ‘can’ most expeditiously take 
Mr. Viswanatha Aiyar's article as his guide) :— 
5° ()' Property which yields: the income must 
be held. under trust. 

(i). ‘Tt should be so held wholly or partly 
for charitable or religious purposes, 

(iii) The income. must be applied to such 
purposes and. in India. _ 

: Gv) Where Һе property is held in ‘trust 
wholly for charitable or religious purposes, any 
income accumulated-is exempt only to the ex- 
tent of.2596 or Rs. 10,000, whichever is higher. 

(v) Where the property is held under the 
trust. in part only for charitable or ’ religious 
‘purposes, and the trust -is one created before 
dst April 1962 and the income is finally set apart 
for application, пер. 18 only to the extent 
of 25%. >. 


So m for Sec, 11. Sec. 13 provides that 
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the "exemptions ‘grarited- under Sec. 
Sec. 12)-do not apply to certain cases: : 
- (a)- Income from property held under trust 
A private. religious purposes which do not 
enure for the benefit of the public. 
--(b) Income of ‘a trust for charitable pur- 
poses- of a charitable institution creatéd or estab- 
lished after Ist April-1962 if the trust ог insti- 
tution is created -or established for the benefit 
of any particular religious community or castes, 
or if, undèr the terms-of the trust or the rules 


11: (and 


` governing the- institution, -any part of such in- 


come ‘enures directly or indirectly for the bene- 
fit of the-author of the-trust or the founder of 
the institution or any relative ‘of such persons. 

t^ It-will be-clear that-exemption from Income 
Tax will not be available, from the year to which 
the Act of 1961 applies onwards, in the case of 
the income of a private religious endowment, a 
family idol- "Public temples are liable to In- 
come Tax if they are for the benefit of a parti- 
cular: religious community «or: caste, though their 
liability arises in respect of accumulated income, 
to the exteüit of 2% < ог Rs. 10,000, каен: 
is higher. ^ . 

ге The legislature has- thins В пр with 
religious endowments, so far as their income is 
concemed, and has greatly modified the tax- 
exempt status of the idol. -The answer, who is 
to be made to pay the tax appears from our 
study of the тонаса саѕе лш із as -fol- 
lows «=~ Kae - < И 
а Commissioner of Income Tax, Calcutta v. 
Jogendrà Nath Naskai* the law to be applied 
was that of the Income Tax’ Act, 1922, prior 
to replacément by tlie severe’ provisions ‘of In- 
соте’ Tax Асі, 1961.` The question referred to 
Р. B. Mukharji ànd С. N. Laik, JJ., was as fol- 
lows : “Whether on the facts and in ће cir- 
cumstances of the case, the assessment of the 
deities through the shebaits under the provisions 
Of Sec. 41 of the Indian Income Tax Act were 
in accordance with law?” "The long.and inter- 
esting judgment of Laik, Ji, is one of the quain- 
test T have evér read. It ів written in an im- ` 
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usual. style of -English, with: many expressions 
verging "upon ће un-judicial, - But the learned 
judge gave deep thought to the problem of 
whether Almighty God “can be taxed, and his 
colleague and senior, Mr. Justice P. В. Mukharji 
is well known as one of India's very few genuine 
jurist judges. . t Р 
- ~The Tacos Officer took the view that 
the beneficiaries (the -deities) were individuals, 
and: could "be sued as such, through tlie shebaits. 
If it were a public religious purpose there would 
be an exemption-under Sec. 4 (3) (1) of the Act 
of 1922. But this was a -private trust, a family 
religious. endowment. Shebaits must be- includ- 
ed-within Sec. 41 of the Act, which- provides— 
.-."In the case. of income, profits or gains 
chargeable. under this Act which are. received 
by ....any receiver or manager (including 
any person whatever his designation who in fact 
manages property on. behalf. of- another). . . 
the-tax- shall be levied.upon and recoverable 
from such-.-... receiver or manager in the like 
manner and. to the same amount. as it would be 
leviable upon and recoverable from any -person 
on whose behalf such income, _profits or gains 
are received ...-.”. . 

-It-has-been held. that Sed; 41 idda a 
smitawali of a-wakf," and it would surely be 
unconstitutional. for. a -distinction to be made 


between shebaits of a Hindu idol and muta-' 


walis of a Muslim endowment 


` Неге we should interject that in Балай 
Rabbi’s case, [1965] AIR. S.C. 1722, it was 
held, affirming the decision of the Calcutta High 
Court іп 1962, that a family wakf is not a reli- 
gious worship or rite, it is nota religious pur- 
pose within the West: Bengal Estates Acquisition 
Act, . 1953, Sec- 2(c) or Sec. 6(1)) ;; nor a cha- 


ritablé purpóse.as-défined in Sec. 2(n) because - 


of its lack of public utility ; such a wakf is not 
charitable even under Muhammadan law, and 
the mutawali-is not exempt from the provisions 
of that reforming statute. 

‘Private religious purposes lack the public 
' élement, and:therefore the exemption conveyed 
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by Sec.-4 (3)(1)-of the Income Tax Act, 1922, 
does not apply to tliem—they are exempt from 
it (See final clause of Sec. 4(3) ).? Sec. 41 must 
из Бе interpreted in such a жау as to enable 
someone to be assessed to tax in the case of 
private, religious endowments." Under Sec. 41 
(1) an artificial juridical person is included, and 
a Hindu deity is'a juristio entity as innumerable 
Privy Council and other cases testify? The 
deity is- assessablé, or ‘otherwise hé could not 
claim exemption on thé ground of a public re- 
ligious purpose... Therefore the question mus 
be answered in the affirmative; But it was 
argued (i) thaf the Deity is not assessable to 
Income Tax in any case, and (ii).if He is his 
worship must, in all cases where there is an ab- 
solute , dedication,- be a public purpose even 
when the-worship is private.” 

"These. submissions set Mr. Justice Mukharji 
off on a-long and critical account of the mis- 
understandings: of Hindu -law for which the 
*Roman- and .Angle-Saxon jurisprudence" was 
(allegedly) responsible." His Lordship found 
abundant juridical authority? for the proposi- 
tion that the Deity is an individual (and-.there- 


fore assessable within the. meaning of the 


statute) The concept of juridical personality is 
no doubt an error, but nevertheless. . 
- ““There-is no principle why a Hindu deity 
should-not be-taxed if he, inlaw, is allowed to 
own -property, even.though in the ideal way, to 
sue for it, to realise rent and to carry-on busi- 
ness, to apply-the income for specific purposes, 
no doubt in ideal sense and no doubt must be 
through human agents. Exemption, if any, 13 
granted in the -case of о religious pur- 
poses..." . 7 

` Here his "e will obtain the sympathy 
of CO rende The last point was whether 
ап absolute dedicatión is not always for a pub- 
liċ religious: pürpose ? -The- sastra -never con- 
templated -such a distinction (dedication is 
jagathitaya).”- “It is not within my conception 
of Hindu law, that a Hindu deity ог a Hindu 
God cah be for a private- purpose in апу sense 
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of the term. He represents “always a public 
purpose par excellence and the epitome there- 
of"? Several cases did recognise, consciously 
or obiter, that a dedication created a public 
trust.” - But the distinction between a public 
апа а private éndowment is well known to case- 
law,” even though in every case the true bene- 
ficiaries are the worshippers, "Public purpose" 
now means, as the courts have stated, a publio 
temple, and the definition of a public temple 
excludes the characteristics of a private temple 
or shrine, Both Mayne and J. C. Ghose were 
forced to recognise the distinction as accom- 
plished.” Аз Mukharji, J., puts it,” 

“In that view of the matter it appears to me 
that it is too late in the day for this Court now 
to go back to original Vedic law on the subject, 
and I must with regret come to the conclusion 
that a valuable original contribution of Hindu 
jurisprudence has been lost ‘almost unobtrusively. 
by misapplication of foreign jurisprudence and 
by failure to notice before it was too late, that 
Hindu jurisprudence was very different on this 
point. from other systems of. jucisprdenee of the 
world, ч 


.Laik, 728, -spirited . and muss. judgment 
.follows. He opines that "individual" in. Sec. 3 
of the Income Tax Act cannot include’ the 
Deity,” and there he differed from his brother 
judge. No idol holds property for its benefit. 
Hindus in any case do not worship idols." 
Western ideas about Hindu religion are compli- 
cated and inaccurate. "Tt might utmost (sic 
for "almost" ?) be said that the juridical per- 
sonality of the Deity is only the technical means 
of developing the juristic relations between the 
several human beings differently interested in 
the’ institutions.” The Mimamsa was right. 
Gods have no ownership." “To accede to the 
argument that the Hindu deity is the owner of 
the property, in my ‘view is to allow a fiction to 
be built on fiction to the hindrance and not for 
the furtherance of justice.“ The principle of 
juristic personality cannot be extended by ana- 
logy to Income Tax cases. 


It is only. for pro- 
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cedural purposes in litigation that the Hindu 
deity is: a juristic person. “The proposition 
that a Hindu ‘Deity is for all purposes a juridi- 
cal person is a proposition too broadly stated.’”™ 
The deity takes no benefit from any dedication. 
All dedications, even to so-called private deities, 
are for public purposes.* Jt follows that those 
who enjoy and benefit from the property are 
assessable to Income Tax, under Sec. 41. Al- 
mighty God is not liable to Income Tax. He is 
not a unit of assessment. But that does not 
prevent the managers from being liable.” 


. This extraordinarily interesting judgement, 
to which I have barely done justice in the above 
summary, leaves us at this point, namely that 
though Parliament accepts the Anglo-Hindu 
legal position that deities are owners of property, 
there is careful judicial authority of our age’ for 
the principle that it is the managers who may 
be. taxed—and this notion, of course, supports 
the parliamentary: amendments of 1961 whick 
at one blow removed private religious trusts 
from exemption on the ancient ground of being 
a religious charity. 

Readets who have found this case interest- 
ing will want to glance at another Bengal case 
also. Sri Sridhar у. Income-tax Officer? con-- 
firms that, whatever the theory about the owner- 
ship of property and its income by the Deity, 
the Almighty їп in effect assessable to income- 
tax. ` 
- We now turn to Estate Duty. One of the 
merits of religious endowments is that they do 
not die, and if they are also business enter 
prises? their non-liability to estate duty "would 
give them an unfair advantage over other Hindu 
businesses, which are liable to lose portions of 
their capital every time a partner or member 
dies. In Pran Krishna Das v. Controller of 
Estate Duty, West Bengal" there had been an - 
outtand-out dedication to the deity of some 
house propérty, but the founder had reserved a 
right of residence on the ground floor. ‘the 
drpannama (1938) ran, “This building with the 
exception of one verandah and one room On ' 


the front portion belongs-to. the deity and rooms 


on the ground floor are set apart ‘for use of the - 


shebaits . During my lifetime I shall act as 
shebait and after my death my son, grandsons 
and. other. heirs by order of succession will -per- 
forni the work of shebait . "The founder 
` died in 1955, The Controller said the proper- 
tiés were assessable under sec. 10 or sec.12 of 
the Estate Duty Act, 1953. - The sections run 
as follows : 

. Sec. 10. ‚ Property taken. ER any gift, when- 
ever made, shall be deemed to pass on the 
donor’s death to the extent that bona fide posse- 
ssion and enjoyment of it was not immediately 
assumed by the donee and. -thenceforward re- 
tained to the entire exclusion of the donor or of 
any benefit to him by contract or otherwise. 

. Sec. 12. Property. passing under any settle- 
ment made by the deceased by deed or any other 
instrument . .. whereby an interest in such 
property for lite or any other period determina- 
ble by; reference to death is reserved . either 
expressly or by implication. to. the settlor or 
whereby the settlor may have deserved to himself 
the right by the exercise of any power, to restore 
to himself or to reclaim the absolute interest in , 
such property, shall be. deemed to pass on ше 
settlor’s death . - 

Бурап A settlor reserving an interest 
in the settled property for the maintenance of 
himself and any of his relatives shall be deem- 
ed to reserve an interest for himself -within the 
‘meaning of this section. 

It was later held Бу the Board. of Revenue 
that the founder. had not‘ fully. divested hiniseif. 
The question arose- whether the reservation of 
the right to reside in the- róóris' cut 'dowh "what. 
would otherwise “have. been an absolute. ишо of : 
the property. <... oM 

Their. Lordships, B, N. Banerjco and K. L. 


Roy, JJ., noted that it -is not improper : for the « 


settlor to allow shebaits to remain in the house 
which has been dedicated and set apart for the 


deity, and this does not diminish the absolute... 


quality of the dedication.” But since the settlor 
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did not exclude himself from a part of the pro- 
perty, on that part at any rate estate duty was 
payable, Authorities were cited which support 
the view that wherever the deceased retained a 
right, and this ‘can be the subject of valuation, 
the right of enjoyment .has the effect of making 
the capital part of the estate for purposes of 
assessment to estate duty? The immediate 
effect is that the property of deities is not “prima 
facie” exempt from estate duty. If the value of 
the property is Rs. X, and the number of 
shebaits who die in order annually is X, the 
whole of the property will have been taken in 
estate duty. after the last shebait of the series 
dies. The reasoning is. correct. It is not the 
deity who is assessed, but the property over 
which each successive shebait has a reserved 
right of enjoyment. If it turns out that some 
parts are totally free from any shebait’s right 
of enjoyment then they, to be sure, are exempt 
from assessment. Hub that leads us to another 
point . 

_ "Their Lordships bad effectively dealt with 
the matter referred to them. It was argued 
further that the founder in fact could have 
been excluded by his sons, not having reserved 
effectively a right of residence. This was re- 
jected, because, in their Lordships’ view,“ even 
a mere reliance upon the sons' filial duty was 
sufficient- to bring the founder within the pro- 
visions of Sec. 10, since he had not entirely 


, excluded himself from possession and enjoy- 


ment of the deity’s house. The matter could 


: be taken further. Аз we are aware, and their 


‘Lordships’ repeat, under the rule in Angurbala's 


. сазе a. shebait is а proprietary owner in respect 


-of his deities’. - properties." From this alone it 
. must follow that a -shebait must be treated as 


-cowner, of :the -deity’s assets; and there will be 


a deemed passing. This was obiter, since it 
‘was not necessary for the disposal of the refer- 
ence, but, as an expression of judicial opinion 
it must be taken seriously, А 

. “If this (Le. the shebait’s ownership) be the 
postion of a shebait then whether he retained 
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some sort of interest in the debutter estate, ex- 
pressly under the deed of endowment, e.g., as 
in the instant case, a right of residence in one 
of the houses, or whether he did mot do so, but 
merely constituted himself as the shebait, that 
fact alone will endow the shebait with some sort 
of beneficial interest in the dedicated property 
and by functioning .as the shebait he. would be 
enjoying some beneficia] interest in-the :ргорег- 
ties dedicated to. the deity. This would attract 
the mischief of Section 10 of the Estate Duty 
Act because it cannot be said that а - shebait 
after dedication ceases to, have any: benefit or 
enjoyment in the dedicated property." . . . 
. Even if he. had not effectively reserved а 
right of residence he retained a beneficial inter- 
est and there was a deemed passing.-. --. 
Now this needs some scrutiny.. Many of us 
will.have sympathy with a view. that idols’ pro- 
perty should not be exempt from taxation, But 
if that obiter dictum were to be followed. lite- 
rally, the result would be that in the course of 
time all idols’. estates would, pass to the. Gov- 
ernment of India. Now, especially -when she- 
baits are fragmented: on the .deaths . of - their 
holder. and spread amongst numerous intestate 
heirs, so.that deaths will occur in fairly quick 
succession,.the capital loss will be rapid and 
continuous. There is по relief for. quickly suc: 
ceeding. deaths of shebaits (no “seven year 
rule"). Yet -the drafting of -the- Estate Duty 
“Act. in general terms does not suggest that idols 
are wihin its. contemplation,. and -no Supreme 
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Court decision-tends-that way. Respectfully, I 
should: submit - that the correct decision would 
be similar to that relative to Incomé Tax, and 
consistently with the actual decision in Pran 
Krishna Das’s case here. "Where the property 
is totally dedicated: none of it should be’ deem- 
ed to pass when a shebait dies. Where a right 
of residence is reserved the area in question i8 
deemed to pass- "Where a remuneration is re- 
served," that appropriate fraction, calculated in 
the way known to experts in estate "duty law, 
should be deemed to pass. And not more. ` 

A recent glimpse of Agricultural Income 
Tax from Madras“ is along lines more tradi- 
tional,and somewhat more lenient than those 
obtaining in-the law on Income Tax.- Religious 
irusts are exempt to the extent that the income 
is derived from property held under a trust 
wholly. for religious or charitable purposes; і.е. 
what matters is not how the income is utilised 
and irrespective of provisions regarding the use 
'of the surplus (if any), but simply the tenure 


'on which the property is held. 


- Ultimately, one -may envisage, the law- will | 
m that what is spent for religious purposes, and. 
the capital which produces that amount, will be 
exempt from revenue-of any kind; but that 
capital which produces income · -which may be 
used for secular purposes will be subject, to in- 
come tax, and- will be deemed to pass on thé 
‘death of those who have the right to put it to 
secular uses. . - l 
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3 "There is no .other. destiny than our own КО efforts. Ош past actions alone 
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constitute our destiny.” ^ =Yoga Vasistha, ' 


137 


Separation of the Judiciary from the Executive in the 


“All we have of freedom, 
All we use or know— 
This our fathers bought 
For us long, long ago 
Ancient right unnoticed, 
As the breath we draw, 
Leave to live. by no man’s leave . 
Underneath the law.” 


In the above-quoted lines: Rudyard Kipling 
in his poetic style has given expression to the 
ideal which underlies the Rule of Law. “Leave 
to live by no man’s leave” is the very essence 
of every free Government which is democratic 
in form. The concept of Rule of Law means 
the supremacy or predominance of law. Аз in 
nature, order plays a significant role in the life 
of human beings. Human beings are by nature 
peace-loving and yearn after order and disci- 
pline. Without some degree of regulation by 
means of legal institutions life in society would 
hardly be tolerable and would degenerate into 
anarchy. The progress of the society also will 
be retarded without some legal institutions re- 
gulating the conduct of human beings. This is 


why almost all the civilised countries of the. 


world have accepted the Rule of Law as gov- 
erning their conduct. Although the Rule of 
Law is a peculiar characteristic of the English 
Constitution, it can no longer be considered a 
monopoly of the British nation. At the pre- 
sent moment the Rule.of Law has become a 
must of every civilised and orderly State. The 


state of. West Bengal 
By . 
SHRI DHARMA VIRA, 
Former Governor of Punjab and 
Governor of West Bengal. 


basic meaning of the expression "Rule of 
Law", is the absolute supremacy or predomin- 
ance of regular law, as opposed to the influence 
of arbitrary power, and it excludes the exist- 
ence of arbitrariness or even of. wide discretion- 
ary authority on the part of the executive. 

The most essential condition that must be 
fulfilled in order to have the Rule of Law firm- 
ly established is that there should be an inde- 
pendent Judiciary strong enough to act as а 
bulwark against invasion. on individual rights 
and liberties. In a democratic form of Govern- 
tment that we have the importance of an inde 
pendent Judiciary is the foremost necessity and 
this aspect cannot be overemphasised. The 
International Commission of Jurists at its New 
Delhi Congress in. 1959 set out its-view of the 
requirement for an independent апі impartial 
Judiciary in the following words : 

“An independent Judiciary is an indispens- 
able requisite of a free society under the Rule 
of Law. Such independence implies freedom 
from interference by the Executive or Legisla- 
tive with the exercise of the judicial functions, 
but does not mean. that the Judge is entitled to 
act in an arbitrary manner. His duty is to in- 
terpret the law and the fundamental principles 
and assumptions that underlie it." 

Thus arises the necessity for separation of 
the Judiciary from the Executive. In this eon- 
nection I may quote below what our Vice- 
President, Shri V. V. Giri, has observed in his 
message sent on the historic occasion of intro- 


| UNIVERSITY LAW JOURNAL 


diction of the scheme of separation of the judi- 
cial and executive functions in West Bengal on 
the 5th September 1968 : UM. 
CR This momentous achievement 
signifies another landmark-in the annals of 
our social order’ wedded to the cherished 
- ideals of Constitution: -In the context of the 
democratic way of life envisaged by our 
nation, the integration of the functions and 
powers of judiciary and - executive into а 
single entity is patently incóngruous and 
repugnant to the spirit of rule of law." 
In so far as the Civil Judiciary is concerned, it 
is already separate and free of the Executive 
control. : Members of the Civil Judiciary per- 
form- judicial functions and under Articles 234 
and 235 of the Constitution of India control 
over them lies vested’ in the High Court. It is 
only in the field of administration of criminal 
justice at the lowest level that the Judiciary is 
not independent of the Executive control and 
in those criminal matters the same set of offi- 
cers perform both executive and judicial func- 
tions under the existing Code-of Criminal Pro- 
cedure, and control over those officers is vested 
in the Executvie Góvernment. 


Since 1886 there has been an organised 
agitation for separation of the judicial and exe- 
cutive functions, when the Indian National 
Congress first advocated the separátion of the 
Judiciary "from the. Executive, 'and passed a 
resolution urging the necessity for a complete 
separation of executive and judicial functions 
and calling. upon the then Government to effect 
the separation “without further delay even 
though this should in some provinces involve 
some extra expenditure." So long as we were 
under the British rule, ho heed was paid to 
this demand by the Government of the day. 
But after attainment of independence when we 
framed our Constitution in 1950 thé separation 
- of the Judiciary from the Executive was 
adopted as one of the directive principles of the 
. State policy in Article 50 of the Constitution. 
Separation ‘of -the Judiciary’ from the Executive 
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not ‘only implies , that ‘the Judges should be 
free’ from any interference by the Executive, 
but also means that they should be completely 
impartial and independent of any outside influ- 
ence. Meredith J. of the Patna High Court 
explained the meaning of separation of the 
Judiciary from the Executive in a speech in the 
following words: | 

"This general principle involves two 
“consequences, first, that a judge or magis- 
trate who tries a case must not be in any 
manner connected with the prosecution, or 
interested in the prosecution, Second, that 
he must not be in direct administrative 

. subordination to-any one connected with the 
prosecution (or indeed the defence). 

Quite clearly it is impossible for a judge 

Чо take a wholly impartial view of the case 
Һе is trying ‘if he feels himself to any 
extent interested in or responsible for 
the success of the one side or the other. 
That is the first aspect. It is equally’ 
.impossible, for him -to to take ìn im- 
partial view of the case before him if he 
knows tbat his posting, promotion, and 
prospects generally depend on his pleasing 
the executive head of the district, the District 
“ Magistrate, who is also the head of the locat 
police, ‘who has frequent confidential con. 
` ferences with them, and generally control the 
- work of. the Police Superintendent. 


.;. Thus the separation of functions means 
and involves the elimination 'of these two 

_ evils. That they are evils few will 

question. ээ 

Айег thé comiing into force of our Constitution. 
the Government of West Bengal was all along 
alive to the need.of implementing the direc- 
tive principle of separation of the Judiciary 
from the Executive as embodied in Article 50 
of the Constitution, and the question as to how 
this ideal could be best realised was also under 
its active consideration for a long time; and 
ultimately’ the West Bengal Separation of Judi- 
cial’ and Executive Functions Act, 1968, was 
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enacted on the 26th March’ 1968 as the Presi- 
dent’s Act No. 8 of 1968. This Act provides 
inter. alia that the functions relating to inguiry 
into, ог cognizance, investigation or trial of, an 
Offence shall be exercisable by a Judicial 
Magistrate -who will be appointed by the State 
Government i in consultation with the High Court 
and' over whom the High Court shall have ab- 
solute control in the matter of pósting, promo- 
tion, ‘etc. Thus, after introduction of the 
Scheme ‘of separation the Magistrates -wbo will 
try criminal cases will no longer be under the 
control of Ше Executive Government and they 
will be under the control of the High Court. 
It is, therefore, expected that the litigants and 
the common citizens will not only get fair jus- 
tice but ‘also feel that they are ‘getting such 
justice from the hands of a new class of Magis- 
trates Without ‘any Executive bias or without 
any control by the Executive. 
administrative functions of the State relating to 
maintenance ‘of law” and’ order will, however, 
continue to be performed by another class of 
Magistrates, called the "Executive Magistrates, 
who would “remain under the control of the 
District Magistrate and the Government. 
‘Although the necessary legislation regarding 
sépáration of the Judiciary from the Executive 
has been made, it has not been possible to in- 
troduce the ‘scheme in all the districts of the 
State simultaneously, because of the problems of 
accommodation for the Judicial Magistrates, 
availability: of sufficient number of trained offi- 
cers of the Judicial Service to work as Judicial 
Magistrates, and, above all, the inadequacy of 
the financial resources of the State to meet the 
cost involved їп bringing about separation in 
all the districts. simultaneously. This is why 


the State has taken'a policy of phased imple- · 


mentation of the scheme of separation of the 
Judiciary from the Executive. In the first phase, 
‘the scheme was introduced in the district of 
Hooghly and the Presidency Town of Calcutta 
on the 5th September 1968. Аз the problem 
of accommodation gets solved and the financial 
position of the State improves, the scheme of 


The police- - 
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separation will also be introduced in the remair- 
ing districts of West Bengal in phases. 

One of the good results that аге expected ta 
emanate from the introduction of the scheme of 
separation is that-the Judicial Magistrates hav- 
ing no executive duties to perform and having 
no concern in the matter of implementation of 
any Government policy, will be whole-time 
Judicial: Officers devoting all their energies: to 
the disposal of cases, thus ‘eliminating, to a 
large extent, the’ proverbial law's delay. To do 
justice isnot enough. Justice should no doubt 
be done-at any cost; but what is more impor- 
tant is that justice should be done quickly, be- 
cause justice delayed -is justice denied. There 
is another advantage in this arrangement. After 
separation the Executive Magistrates, who are 
only left with: the powers under the Criminal 
Procedure Code, necessary for the maintenance 
of Jaw and order, will find ample time to devote 
their energies to the implementation of multi- 
farious nation-building and development pro- 
jects’ which are so- essential in a чүн 
country like ош. é 


However hoarse we may cry for establish- 
ment of the Rule of Law in our land, it will. 
be a mere cry in the wilderness if we do nof 
prepare our minds to. accept, and submit to, 
the -supremacy of law. -We should cultivate a 
feeling of respect for the Rule of Law. The 
Rule of Law -аБћогѕ indiscipline, disorder and 
chaos. I think that a duty is. specially cast upon 
the students of law as also upon other -votaries 
of law, to instil into the. people a proper under- 
standing of, and appreciation for, the Rule of 
Law. - лт : 

The success of thé scheme depends not 
merely on the changes in the. system, but also 
largely on human factors, such as, integrity, 
impartiality, sense of “responsibility and' inde- 
pendence of thé Magistrates under the control 
of the High Court. I expect the Judicial 
Magistrates to discharge their duties in such `а 
manner as to earn the réspect айа confidence 
of both the authorities and the public. 


a The demand for law c courses in our т University 


. The other day we were talking with a dis- 
tinguished foreigner who was very much inter- 
ested in the size of the Calcutta University. I 
told him that we claimed to be the largest Uni- 
versity in the world not only with respect to the 
total number of students registered in any one 
University, but also with respect to the total 
number of students pursuing’ -post-graduate 
courses of-studies. Incidentally, I mentioned the 

‚ fact that our Law Faculty had about 7,000 stu- 
dents distributed in only two colleges. The dis- 
tinguished gentleman was rather surprised to 
hear this, and asked me whether our State 
needed so many lawyers. I then told him that 
usually only a-small portion of these students 
take up law.as' a profession and therefore there 
was no question - -of our йез needing so 
many ‘lawyers. 

The eminent educationist would have experi- 
enced ‘still more surprise had he remained a 
- few weeks more in our city. The demand for 
admission to the Law courses has increased 
materially during the present session, and the 
authorities һай’ reluctantly agreed to increase 
some seats to meet the demands of the prospec- 
tive applicants for ‘admission. Why this increase 

-in the demand for admission to the law courses ? 
In a paper published in the May 1969 issue of 
the Law” Journal: published by the Calcutta 
University Law College "Union, Principal 
Mukharjee had ‘analysed the reasons for the 
popularity ‘of legal studies? and "has mentioned 
two principal factors:— (a) a degree in Law 
provides additional qualification: for minor em- 


By 
Dr: SATYENDRA NATH SEN, M.A., Ph.D., 
^ Vice- Chancellor, Calcutta University. 


ployments in Gorenn ог: business and (b) 
admission to the Law Course implies postpone- 
ment of the evil day of unemployment. He has 
also mentioned a minor element in that a degree 
in law serves to impart an improved social status 
in some cases, -There-is, of course, no doubt 
about the lure of the law profession. A few 
brilliant ` _ prizes have always attracted a large 
number of students to the Law courses. A few 

people earning the topmost incomes, a- slightly 
larger. proportion Ieceiving more or less quite 
good incomes, and the majority earning a bare 
pittance, —that has been the pattern of distri- 
bution of incomes: in the profession of law. A 
socio-economic survey of the people living in 
Calcutta showed that the average incomes of 
earners in the profession of Law were lower than 
those of earners in the medical and the accoun- 
tants' profession. This is more or less well- 
known. But the уёгу high incomes earned by 
a few topmost lawyers have drawn large number 
of students to this profession. 

One is, therefore, prepared to accept the fact 
that the law. courses will tend to attract larger 
numbers of students. than is justified on the 
basis of the average earnings obtained in differ- 
ent professions. But even this factor as well as 
the improved chances of earning some promo- 
tions in particular Government or: business con- 


`бегїз fáil to explain this rush for admission to 


the law courses. Let us next come to the post- 
ponement of unemployment argument, I donot 
know what proportion of students is motivated 


142 


by this sentiment. Admission into the law 
college will of course enable an unemployed 
boy or girl to pass off as a student of the Uni- 
versity and so be saved from some embarras- 
sing questions. There is some point in this 
argument. Only it overlooks the fact that the 
study of law involves the parents in some expen- 
diture, which by hypothesis, is not expected 
to bring any return in the future. The amount 
of money to be invested in such a manner may 
not be insubstantial for many families and a 
good majority of these students will have to face 
unemployment at the end of the law courses. 
A variation of this particular motive, especially 
from the point of view of the guardians, is that 
admission into the law ‘college keeps the boy 


busy with his studies till he gets a job some: ` 


where. But law is a part-time course, and how 
far it keeps a student busy during the whole 
day is a debatable proposition. It does not ex- 
сері for a period of 2 or 3 months’ before the 
examinations. So not much importance is to bé 
attached to this keep-him-busy argument, ` 


. My own guess is that very few guardians 
think seriously about any of these motivatoins. 
After graduation the boy is asked to go in for 
the law courses simply because there is no other 
course to which a student with ordinary results 
can get admission. This is, however, true only 
up to a point as it has been' found this year 
that a good number of students who have 
secured Honours or distinction in their sub- 
jects have sought admission to the law courses. 
The present law course is a three-year course, 
and it is well-known that it is not at all a stiff 
one. There may be something in the nature of 
the working of what the economists call the 
Gresham’s Law :— the cheaper course attrac- 
ting the largest number of students. 


The demand for “admission to the law 
courses can be explained in all such terms. But 
is such demand always justified, especially that 
part of it which comes from the postponement 
of unemployment argument? After all, the 
supply of resources available for education, is 
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extremely limited in in our country when we 
take account of the need for the expansion of 
education in many other directions. ^ The 
parents have to spend some money оп thêir 
children when the latter are pursuing the law 
course. Is such. expenditure justified, consider- 
ing the limited resources of most of these 
parents? There is thus some need for restrict- 


ing admissions to the law courses instead of 


letting everyone in to this branch of Post-gradu- 
ate Studies. For, one must remember that the 
law course is a Post-graduate course, and no 
one has as yet argued that there should be en- 
tirely free admission to such courses. We can- 
not. go on setting up an unlimited number of 
law colleges. We have to restrict somewhere, 
and the questions for discussion are where and 
how to restrict ? 


There’ should ‘be agreement on one point. 
The law’ courses should be improved; and the 
standard of law teaching and examination 
should be raised considerably. Unfortunately 
we started by making the law courses a purely 
part-time course, to.be pursued either in the 
morning or in the evening. There .might have. 
been good reasons for such a step at the initial 
stages, and it may now ‘be difficult to change the 
system as it exists now. There is no reason why 
the law course should not be converted into a 
Wholetime . Course to be pursued. seriously. by 
the students with adéquate facilities for research 
on this very important subject. I am pleading 
for raising the status and importance of the law 
course and to make it an effective instrument 
for the‘all-round development. of our national 
life. As the Tagore Law lectures of Mr. Justice 


-P. В. Mukharjee have ‘pointed out, the study of 


jurisprudence has expanded, is expanding, and 
ought to expand in many directions as the facets 
of our national lifé go Оп multiplying. There 
should be more serious students" who woyld 
take up research into these and many other as- 
pects of the study of law, especially against the 
background of the conditions prevailing'in our 
country.” The law course should, therefore, be 
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а wholetime course with adequate built-in- 
facilities for research. The present part-time 
‘course may have to be retained for ‘а number 
of years for obvious reasons. But the objective 
should be to change over to the wholetime 


25.69 we 


course in course of time. If we accept the vali- 
dity of this objective, admission to the present 
part-time course may have to be restricted 
slowly and graduaily. 


| «We. donot agree “with the learned Vice-Chancellor’s diagnosis of the disse ‘and it 
 . лесіре. The very idea of restricting the scope of education is undemocratic. When the 


University or the College has not to subsidize the law colleges, rather they make good 
‘profits out of Law Colleges, the plea for restricting the scope of admission in law courses 


“= is something highly suspicious. ” Majority of the law students ' donot burden their 
- guardians’ budgets for this course arid if people want to go for higher education, it 15 
©. the'dity of.the State to promote it and not to hinder it.—Editor] 
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осол ооу ie ie + Leamed Advice 


. -1 - - There- wás- PA -a-Professor of Law who ваја to his students: “If you have | 
the facts on your side, Hammer them into the jury, and if yoü bave the law 


- ; оп your, side hammer it into the Judge”. 


ie. ro. 2. "Bat if you have neither 


‘he facts nor-the laws 7" 


277 LA “Then hammer bell into the table.” 
do tQ l3 ME LEGE —Somexset Maugham. 
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“A barrister's profession is such an uncertain. thing—especially if he won't under- 


{аке unsavonry cases". 


—Ibsen, “A Doll’s House". 


“A barriste tefer to notes on his brief although he has forgotten all about 
* йа _ (R. V. Guinea, 1841 Ir. Cir. R. 167) 
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Book Review 


Professor C. L. Ganguli’s "Law of Em- 
ployees’ State Insurance in India" is the first 
publication of its kind from West Bengal and 
the author deserves to be congratulated for the 
maiden venture. Divided into five parts, the 
book contains separately the “Employees’ 
State Insurance Act” with short analysis and 
comments, the regulations framed -under the 


Act, the Court Rules and the Medical Benefit - 
Rules in force in some states, digest of judicial 


decisions of the Supreme Court and the various 
High Courts and some hints for the employers 
` and the employees. The author having intimate 
knowledge about the working of the Act has 


endeavoured to put forward his suggestions and . 


to analyse the words and expressions used in the 
Act with a critical eye. The éffect of the pro- 


visions of the Regulations and the Rules upon | 


the provisions of the Act has also been- discus- 
‚ sed: 
ployers by the Employees" State Insurance 
authority before determining their coverage 
under Section 75 of the Act would not be con- 
genial to the extension of the social security 
measures” is the author’s plea for advancing the 
cause of social justice, a plea with which one 
may not agree but the chapter “Hints for. the 


employers and the employees” is likely to be — 


“The state is a special organisation of force : 


“The spirit of litigation to drag.the em-. 


appreciated by both employers and employees 


as it contains instructions which may be of prac- 
tical utility to them. In this chapter the duties 


. and obligations: of. the employers and the vari- 


ous steps to be taken by them, at different stages 


--have been elaborately described so that the 
.émployer without having any knowledge of law 


may be able to comply with the provisions of 
the Act without incurring.any penalty. Simi 
larly the rights of the employees, their duties - 
and oblogations in different situations and cir- 
cumstances and the steps to be taken in order 
to get the fullest benefits provided by the Act 
and also to avoid any liability and penalty un- ` 
der-the Act, have been put forth in this chapter. 
Trade Unionists and workers may find it handy 
and easy to follow. .- - сс i” 

. The price of Rs. 25/- seems. to be prohibi- 


: tive and there is enough scope for improve- 
. ment so far as the printing is concerned. 


Inspite of shortcomings, however, the book . 
is likely to be of help to the Bench, Bar, the 
employers and the employees. The author will 
do justice to his readers by revising the pübli- 
cation avoiding repetation and imparting 
lucidity. wt, Ji 
By. the Editor-in-chiet. 


itis an organisation of violence 


——| 


for the suppression of'some class. What class must the proletariat suppress ? 


Naturally, only the exploiting class, i.e., the bourgeoisie." 


Advice to Law Student 
“Tf you are resolutely determined to make a Lawyer of yourself, the thing is 


more than half done already." 


—Abraham Lincoln. 


“Six hours in sleep, in Law’s grave study six, . 
Four spend in prayer, the rest on Nature fix." 


—Sir Edward Coke. 


CRICKET TEAM 
INTER COLLEGIATE CHAMPION 1968-69 
Winners of S. Roy Memorial Challange Shield. 





Sitting (Left to Right) : F, Sarkar, 5 Podder, T. J, Banerjee (jt. Secretary), 
D. Mukherjee (Captain), $, Sengupta (Jt, Secretary), A Banerjee, 
A. Ghosh 


Standing (Left to right) : Hari (Bearer), S. Guha Thakurata, A. Banerjee, 
S. Shome, G. Bose, S. Ganguly, S. Guha, D. Doshi (absent), 


BASKET BALL TEAM 
INTER COLLEGIATE CHAMPION—1968-69 
Winners of B. К. Das Memorial Challenge Cup. 
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НОСКЕҮ ТЕАМ 
INTER COLLEGIATE CHAMPION, 1968-69 
WINNERS OF PROFESSOR D. N, MITRA CHALLANGE CUP, 





Sitting (Left to Right) : 8. Sengupta (Jt. Secretary), R. Chatterjee, С. Sing, L. Perrera, 
S. Palit, J, Narayan, M, Manna, D. Hazra (Captain), Т, J, Вапегіее (Jt. Secretary). 


Standing (Left to Right) : Mari (Bearer), A. Dey, S. Sarkar, Т. Dutt, J. Roy, A. Sarkar, 
S, Mitra, R. Bose, T, Das, 


BADMINTON TEAM 
INTER COLLEGIATE CHAMPION, 1968-69 





(Left to Right) : S. Chatterjee (Captain), 
Secretary), B, Bhattacharya, 


A, Dey, S. Sengupta ( Jt, 
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The session 1968-69 has been a year of 
brisk activity on the part of the University, 
College of Law Union. This union, consisting 
of more than six thousand students and all the 
teachers of the University College of Law, 
Caldutta, performed its numerous duties and 
responsibilities and boldly took up many new 
endeavours. Reports of the sectional Secre- 
taries of our performance for the year would: 
‘show that we tried to break the ice, succeeded 
in some respects but failed in some directions ` 
and {the reasons for our failure would provide 
a guide: for the next committee, 

e Union succeeded in establishing а 


pcratic atmosphere’ inside the College. 


de 


d uae and good-will - dominated- the- - 


of the general students which helped to а 
large extent in. the smooth functioning of ' ош; 
College and the Union itself. 

The Union .provided a broad plat-form to 
all its members for their academic and cultural, 
developments. Our students participated in the 
inter-collegiate ‘drama competition, held Ьу 
Calcutta University Institute. Our members 
also ` participated in the Inter-college Music, 
Recitation and Debate competitions held in 
different institutions. Our participants proved 
their distinctions by winning prizes and certifi- 
cates on all occasions. 

Last year floods caused unprecedented, 
havoc in different parts of West Bengal The 
Union contributed from its own fund for the 
relief of the flood affected people of the dis- 
trict of Midnapore and Jalpaiguri, A group of 
twenty-five students including Ше General 
Seċretaiy of the Union visited the flood’ affected 
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REPORT FROM 
THE GENERAL SECRETARY 


areas of Midnapore to render relief to the 
suffering people. The Union also collected a 
considerable amount by arranging a charity 
film show, which was handed over to the then 


Governor for the relief of the flood- affected 


people of North Bengal and the expenses in- 
curred in organising the show was. borne by 
the Union itself. 

The intra-college activity of the 3 


‘achieved a new dimension in this session. 


The Union arranged symposiums on different 
issues where Learned scholars, educationists, and 


‘social workers came out with their views and 


constructive propositions were advocated. The 
Union arranged the Saraswati Puja festival with 
traditional gaiety and decorum. The Annual 
Inter-University Ashutosh Memorial Debate com- 
petition as arranged by this Union attracted many 
contestants from different parts of the occasion 
a highly successful one. Last year's Freshers 
Welcome as arranged by this Union was also 
a grand success. The valuable speech delivered 
by Hon'ble Mr. Justice P. N. Mookherjee аз 
guest-in-chief, highlighted the occasion. For 
the general benefit of all the students the Unión ' 
arranged study circles, Eminent German Jndge 
Dr. Hofiz delivered several lectures which. were 
attended by a large number of students and Mr. 
Justice S. К. Mukherjea presided over the 
function. Inter-class Moot-Court competitions 
were also held under the auspices of the Union. 
The annual legal conference and social gather- 
ing already under preparation will be held in 
July, 1969. 

Our Union has for the first time in the his- 
tory of this College organised educational tours 
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for the students.” Two tours were arranged in 
this session. The first one covered Madhya 
Pradesh touching Satna, Khajuraho, Indore, 
Bhopal, Sanchi etc. and in the second one our 
students went ‘to Uttar Pradesh and visited 
Nainital, Ranikhet, Vimtal, Lucknow and other 
interesting places. These tours were highly 
successful and contributed much to our under- 
standing of the different people of our great 
nation. 

Formerly our examinations were used to be 
held much behind the scheduled time. Our 
Union, with the active co-operation from the 
general students and the Controller of Exami- 
nations made it possible to restore tbe time 
schedule of the examinations. This saved con- 
siderable trouble and hardship on the part of 
the teachers, authorities and the students. 

The Union had to launch а movement 
against the callousness of the University Autho- 
rities in taking decisions against a large num- 
ber of students who were irregularly reported 
against by some invigilators in the. examina- 
tion Halls. The system ‘of appointment of 
invigilators, the method of enquiry by the Board 
of Discipline. and thé inordinate delay in taking 
decisions" caused ‘great resentment amongst 
students and the authorities ultimately agreed 
to the demands .of the Union in this regard 
after. a strong movement - -launched jointly by 
this Union and the - “Surendra Nath College 
students’ Union. 2 | 
“The number of сайы seeking admission 
to the Law Colleges is increasing every year. 
But due to the shortage of seats many willing 
candidates do. not get the scope to study Law. 
Again, our admission system ` is not also a fault- 
fess one. “То overcome these draw backs our 
Union has been advocating that the number of 
affiliated Law Colleges should be- immediately 
increased "and a` regular and · comprehensive 
admission test should be introduced but unfor- 
tunately the august bodies of the University, 
Authorities. under. whom ‘our college is now 
functioning have found it convenient not to take 
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any ` notice’ of? any our proposals, . ‘The Post 
Graduate Council for studies in Law which has 
come into existence this year have not yet shown 
imagination or understanding Of the importance 
of the problems. The Academic Council has 
also been. dittoing the proposals of this body 
without applying its own mind. The Syndicate 
and the Senate have also not felt any concern. 
about the problems of the students so far. The 
actions of these bodies are only emphasizing the 
undemocratic . provisions. of the new Calcutta 
University Act, statutes, Ordinances and Regu- 
lations. The State Government whose ultimate 
responsibility is to look ofter the working of 
the Law College has so far not been able to 
grasp the problem. In fact, the old wine has 
been poured in the new bottle and the 
authorities have failed has been note of the 
serious dangers that lie ahead of them. The 
Union will not share the responsibility of апу, 
untoward incidents and gentlemen who aspire 
to suppress the feelings and aspirations 
of the students will have-to pay. a. heavy; 
price for their own omissions and commissions. 


This year a portion of the -college was 
shifted to the new ‘building at Hazra Road but 
the new universities authorities in spite of re- 
peated- requests have so far failed to open any 
Office of the college in that building thereby 
causing’ serious inconvenience to the students 
there. Students over there have to take the 
trouble. of coming over to the Darbhanga 


Building office. for each and every affair, a 


situation which cannot be tolerated any longer. 
We would request the next committee to take 2 
serious note-of it and compell the authorities 
concerned to provide all the necessary facilities 
to the. students at Hazra Branch without anyi 
further loss ОЁ time. . : 

Tbe constitution of the.Union needs imme- 
diate amendment and the working committee of 
the union “has, already “gone ‘into the question. 
The special, committee appointed by the Work- 
ing Committee` -has ` proposed a number - of 
amendments ‘and the same is now due for adop- 
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tion by the Central Council of the Union. 
We hope the Central Council will adopt the 
proposed amendments in its next meeting. 

This College’ is without a regular Principal 
for more than 3 years and the present Vice- 
Principal is only officiating as Principal for all 
these years. The ' institution itself is now 
sought to be dominated by persons who have 
'no love for this institution and its students, 
The biggest college in Asia is not run but is 
being administered from elsewhere and the 
powerless Vice-Principal is a helpless spectator 
to this. unfortunate scene. 


' The aid-fund'is the welfare wing of the 
Union. At the present socio-economic condi- 
tion of the country, there is much to be done 
on this count. With limited resources at our 
disposal, wé give pecüniary aids to our brother 
students who are hard-pressed. In the year 
1967-68, a sum of Rs. 5,472/- was distributed 
amongst the deserving students as financial 
help. This year a sum of Rs. 6,828 /- has been 
earmarked for distribution amongst the needy 
students as financial help. А large number of 
applications for financial assistance have been 
received this year, which are under scrutiny. 

2. Besides, with & view to guide and help 
all the members in their examination, booklets 
containing question papers of the last six terms 
have been distributed amongst our fellow- 
students free of cost. 

3. A study Circle has also been organised 
to guide the examinees for their ensuing exami- 
nation in Law. It works both in the morning 
and in the evening, so that all students may 
àvail of this opportunity. Classes in the Study 
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Our Union spared no pains for -constructive 
work and always strived for the general well- 
being of all the students but still, unintentional 
faults might have crept in our performance for 
which we beg to be excused. We strongly 
believe that the -students- of the -University 
College of Law will pioneer the cause of whole 
student community -and its Union- shall always 
stand in the- forefront of the struggle for jus- 
tice and advancement of learning. ` 

: . JAI HIND. - = 
: . Атап Bhattacharyya 
General Secretary 


REPORT FROM AID FUND 
_ SECRETARIES 


Circle are taken by brilliant scholars of the 
College from both present and past st udents. 
This endeavour proves very useful to the stu- 
dents for having effective guidance by experi- 
enced teachers. . 


4. А Library is also гип by this. department 
of the Union. To make it really helpful, the 
Library remains open both in the morning and 
in the evening. This year 458 new cards and. 
1552 books have been issued to the members. 
With limited fund at our disposal, every effort 
is being made to make the Library useful. 
Nearly 2000 books have been purchased till 
date. A sum of Rs. 6,934.72 P. has so far been 
spent for the purpose. In 1967-68 alone, the 
sum of Rs. 2,852.22 P. was spent for purchase 
of the books. 


5. Much yet remains to be done to make 
the Library really effective one. We, therefore, 
appear to all for generous donation of books to 
make the Library to be of greater service to the 
Student Community. e 
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6. Due to administrative changes at the ap- 


propriate level, the aid-fund granted to the 
students for the Session 1967-68 could not be 
adjusted earlier, However, the same is being 
adjusted in the month of June 1969. The Union 
records their delay with regret. 

7. As. regards to.the aid granted for the 
Session 1968-69 the total number of applica- 
tions received are 250 and we have pleasure to 
announce that the Union has recommended all 
cases for sanction at appropriate level. Al- 
though the detailed list of the recommendations 
of the Union is being arranged .to be published 
separately for the information of the applicants, 
yet, we furnish below an account of total re- 
ceipts and expenditure for the Session 1968- 69 
for the information of general students :— 


79 ES 





di ^ ^ Re 
1.. By, Students Aid-fund subscription 3,500 
`2. By College contribution |. 8,500 
^3. By. further- students subscription 804 
4. By further College contribution 804 

PME Na, Rs. 8,608 
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' Payments 
1. То salaries paid іо Aid-Fund Library 
assistants (Rs. 102х 12) 1,224 


2. Printing expenses 60 
3. Purchase of books and binding ex- 
penses 456 
4. Cost of stencil paper & contingencies 40 
5. To amt. awarded to applicants 6,828 





Rs. 8,608 





Description of awards to be granted form- 
ally, as recommended by the Union: 





181 students @ Rs. 24/- each Rs. 4344 
69 students @ Rs. 36/- each Rs. 2,484 
| Rs. 6,828 





© 8. Before we conclude we must express 
heart-felt thanks to our Principal : (officiating) 
Dr. B. N. Mukherjee and other Professors who 
have helped us immensely with their valuable 
advice and must also record our deep apprecia- 
tion of tbe services rendered by the members 
of the .Aid-Fund Library Staff and the co-ope- 
ration received from our Union colleagues and 
general students. 


Amalendu Mukherjee, 
Ajit Kumar Roy 
Joint Secretaries, 


In the history of the Univérsity College of 
Law, Union, the session 1968-69 may well be 
distinguished because of the effective position 
occupied by a cohesive and purposeful majority 
in the day to day working of the Union. 


` We have had a vow to send our team to each 
ànd every debate competition not only to secure 
prizes but to ensure enthusiastic participation. 
The.number of participants in different debate 
competitions held both inside and outside the 
state is 20 which is а record.” A number of 
prizes have been won. We organised Inter- 
University Ashutosh Memorial debate competi» 
tion on the 1st March, 1969. Mr. Justice О. 
Basu, Dean of the Faculty of Law, University 
of Calcutta presided and Mr. Justice Sabyasachi 
Mukharji joined us. as Guest-in-Chief. The 
motion of the debate was “This House Agrees 
with George Bernard Shaw that You will never 
have quiet World till You knock Patriotism out 
of the Human Race". Eminent debators like 
Prof. Mrs. Shanta Mahalanobis of Calcutta 
University, Prof. N. Viswanathan of St. 
‚ Xaviers College and Prof. S. K. Dasgupta of 
University College of Law acted as Judges, 


Sri Arjon Dutta of Jadavpur University was 
adjudged the best speaker and Sri Anit Sengupta 
of LLM., Barackpore and Sri Anish Gupta of 
ІЈ.Т., Kharagpur were placed Second and Third 
respectively. The Team Championship (Ashu- 
tosh Memorial Shield) was won by Indian Ins- 
titute of Management, Barackpore represented 
by —G) Anit Sengupta, (И) Manab Chakrabarti. 
On the 22nd March, 1969, Inter-Class Debate 
Competition (English) was.held on the motion 
*Students Today are Incompetent to fake part 


= 


REPORT OF THE 
DEBATE SECRETARIES 


in, the 


Administration of the Educational 
System” 
The results were as under :— 
First Prithwis Sarkar Ist year 
Second Sujoy Srimal IInd year 
Third Miss Gita Lalwani Ша year 


Special prize for the best lady -candidate 
was won by Miss Gita Lalwani. : 

A Symposium was organised on “Soviet 
Infervention in Czechoslovakia". Prof. P. P. 
Modak, Bar-at-Law, President of the Students 
Union, presided. The distinguished participants 
included Prof. Ашап Datta, Prof. Haripada 
Bharati, Prof. Jyoti Bhattacharya, Prof. Sukomal 
Dasgupta and Mr. Arun Prakash Chatterjee, 
M.P. and Mr. Barun Sengupta. 

An Inter-Class Debate Competition in Ben- 
gali will be introduced in July, 1969. Tnter- 
Class Moot Court competition is due to be held 
on the 12th July; 1969. We have no doubt the 
participants in debate competition -will continue 
to work for greater success. We offer our best 
wishes to debates whose unfailing participation 
brought home some lovely trophis. 

Our grateful thanks are due to Dr. B. N. 
Mukherjee, Principal (Offg), and Prof. M. G. 
Mukherjee for their advice and encouragement. 

We also thank our Colleagues but for whose 
co-operation our battle have been half-won only. 
We are deeply obliged to Prof. Sudhansu Kumar 
Dasgupta Vice-President of the University 
College of Law Union, whose valuable guidance 
has led us to success in our efforts. E 

Thank you, 

Pranit Kumar Ghose 
Dibyendu Mallik 


Joint Secretaries, Debate ` 


19.11.68 


` 23.11.68 


23.11.68 


24.11.68 


28.11.68 


28.11.68 


9.12.68 


22.12.68 


30.12.68 


PARTICIPANTS IN DEBATES AND SEMIN ARS 


DURING THE SESSION 1968-69 


Institution ‘Motion of the Debate: 
-Muslim Institute “Demoéracy failed in India" 
ete | l (Bengali) 
Do “In view of the current In- 
s ` ‘ternational situation India ^ 
Pe ae 5 ‘should < immediately un- 
dertake to- manufacture 
Nuclere^ Weapons.” 
B. E. College. “sin the” present ‘State- of 
(National © Planning National Economy. ‘India 
Forum) 7 "should concentrated whole 
_ heartedly on Agriculture. 
Jadavpur University “Planning Failed in India" 


Calcutta University “The ынай of obscenity is 


Institute . wholley Irrelevant in Lite- 
rature” '- s 
Do “Slilatai Sahitya · Bicharer 
„ Mapkathi” (Bengali) _ 
Do. . “Soviet Intervention -in Cze- 
- (Ellocution) ’ choslovakia” 
“ Do “Sahitye Bignaner Pravab” 
(Ellocution) : nas - 


English Speaking c:“The knowledge of English 
Union 
;- Equipment Of i an educated 
India,“ Sues < 


“Bantra public Lib 


А 


"The armed intervention in 


rary" Howrah Czechoslovakia headed by 
DSU7077 UO. с USSR. is not imperial- 


CUM CIGto-o UiBtick" 


"Swami Vivekananda — His 
Education Ideals" 


Ramakrishna Mission 
Institute of Culture, 
Golpark І 
(Ellocution) 


need. no longer be- part of : 


- 


pus 


i 
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Law College Team 
Represented by 

Miss M. Aich Bhowmic 

S. Paul 


.Sujoy Ѕгіта]. 


M. Banerjee 


S. Srimal 
R. Bala 


_S. Paul 


C. V. Subba Row 

S. Datta 

M. Banerjee 

Miss M. Aich Bhowmic 
Achinty Basu . 

S. Datta М 

С. У. Subba Row 

S. Datta 

К. J. John 

Miss M. Aich Bhowmic 
S. Datta 

A. Bose 

Samiran Paul 

Ranjan Bala 


Miss M. Aich Bhowmic 
К. J. John 

S. Choudhury 

A. Bose 


Miss M. Aich Bhowmic 
А. Bose 


Date 


11.1.69 


25.1.69 


8.2.69 


23.2.69 


26.3.69 


10.3.69 


12.4.69 


Institution 
“Vikas” 


B. E. College, Shib- 
pore 


Indian Institute -of 
Management (Bar- 


rackpore) 


I І T., -Kharagpur 


Calcutta Medical Col- 
lege ii 


Calcutta University 


Loréto College, Cal- 
cutta 


Motion-of the Debate Law College Team 
Represented By 
1. S. Srimal ~ 
2. R. Bala 
“The present day civilization 1. C. V. Subba Row 
is leading the World to 2. Miss Keya Bose 
uttar destruction” 


“Gandhism ig Out Dated” 


"Students today are in com- |. Sujoy Srimal 
petent to take part in the 2, R. Bala 
Administration of Ше 
Education System". 


“This House deplores the re- 1. S. Paul 
cent emergence of the 2. R. Bala 
radical students militancy” 

“Socialism сап not Бе |. P. Sarkar 


: achieved through Parlia- 2. Miss Gita Lalwani' 
mentary Democracy" 

"The low level of Litteracy 1. Sachin Datta 
in India makes here un- 
suitable for Parliamentary 


Democracy" р 
“The Crazy World is rushing 1. Р. Sarker 
to its Doom” 2. S. В. Ramani 


SEMINAR 


“Jadavpur University 1. C. V. Subba Row 
Number of Debates attended 
—20 (Twenty) 
Number of Team Championship 
Won —4 (four) 
Number of Individual prizes 
Won —13 (Thirteen) 


Ёч — — 


Pranit Kumar Ghose 
Dibeyendu Kumar МаШЕ 
Joint Secretary, Debate 


‘Tt is with great pleasure and also with ‘an, 
equal sense of pride that we venture to place 
our report on the activities of this department 
of our Union. 


This year after the, election there was hardly 
a fortnight's time left for us to prepare ourselves 
for participating in the Inter-Collegiate Drama 
Competition held under the auspices of Calcutta 
University Institute. | 

: We are proud to -announce that inspite of 
this handicap we could achieve excellent results 
in the competition. - The Summarised below will 
s bear ample testimony to our claims :— 

(1) First in'English- (Male) Section: 

.Q) First in Bengali (Female) Section. - - 

' (3) First in Hindi (Female) Section, 

^ (4) Second in Hindi (Male) Section. 

(5) Third in Bengali (Male) Section. 

It will be worthwhile to mention that we 
have secured fiřst place in Bengali Drama 
(Female Section) during the last three years con- 
secutively. We take this opportunity to thank 
all participants in the Inter-Collegiate Drama 
Competitions for their enthusiasm and spirit of 
co-operation and particularly those who partici- 


pated in the Bengali Drama (Female Section) . 


and established a record. We congratulate 
Sm. Manika Mukharjee, Sm. Keya Bose, Sm. 
‚ Chhaya Majumdar, Sm. Nilima Mukherjee, Sm. 
Ratna Ghosh(Mitra) and Sri Samir Majumdar 
for their grand success. ` 

Our cultural activities did not end with our 
participation in Drama competitions. Sri 
Swapan Gupta, a blind: student of our college 
won the most coveted championship trophy in 
the male Section of the Tagore songs in the Inter- 
. collegiate Music Competitions. * Не also won a 
trophy for being the first among all the male and 
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SOCIAL AND DRAMA SECRETARIES 
SPEAKING 


female participants in the Tagore Songs event. 
Sri Ajoy Chakrabarty did well in kheyal and 
other Sections, although he participated for the 
first time in this Music Competition. Sm. Indrani 
Kar and Sm. Alokananda Basu similarly were 
the other successful participants in the Shyama 
Sangeet; Modern Bengali and old Bengali Songs 
of the" Music Competitions. _ Other participants 
also fated well. 

Another important event of the year under 
report was the Fresher’ welcome held at the 
Mahajati sadan on 17th March 1969. The 
function was inaugurated by Dr. S. N. Sen, Vice- 
chancellor of the Calcutta University and was 
presided over by our beloved principal Dr. B. 
N. Mookerjee. Hon'ble Mr. Justice P. N. Moo- 
kherjee was the guest-in-chief on the occassion. | 
Bengali Drama—“Govt, Inspector" was staged 
by Mass Theatres and it was appreciated by 
every one. i : 

Also we had our fare share of other cultural 
functions also. For the second year in succes- 
sion, this year also we celebrated the Saraswati 
Puja. The unveiling ceremony of the image, was 
done by the Hon’ble Mr. Justice D. Basu, Dean. 
of the Faculty of Law and it was a successful 
evening with colourful musical soiree. 

This year, the- date for our Annua] Social, 
which is incidentally our concluding function, 
has been fixed on 4th July 1969. Mr. D. N. 
Sinha, Acting Governor of West Bengal and 
Chancellor of the University of Calcutta, has 
kindly consented to be the Guest-in-Chief. 
` We take this opportunity to thank our be- 
loved Officiating Principal Dr. B. N. Mukherjee 


` for being the guiding spirit behind all our acti- 


vities; Our thanks are due to our respected: 
Professors, and also to the other members of 
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the non-teaching staff of our College. We shall 
be failing in our duties, if we do not thank all 
the participants in all the competitions and 
other events. 


During the first half of the union session 
and for the first time and first of its own kind, 
an attempt was made to organise “An All India 
Law Students’ Conference” with a view to deve- 
lope friendship and co-operation amongst the 
law students of the country and to discuss the 
various problems of law students such as diffe- 
rence is syllabi, system of coaching and exami- 
nation at different universities in the country. 
58 colleges Teaching law in different parts of 
the country were invited to participate in the 
conference but unfortunately the conference 
could not be held due to a vrey poor response 
from the invitees. 

During the last half of the union session, а 
reception’ was given to Dr. Justice Hofiz, Ger- 
man. Judge who delivered his lecture on the 
status of German Judges. The function was 
presided over by our offg. principal Dr. B. N. 
Mukherjee and Hon’ble Mr. Justice 5. K. 


As the re-union could not be held in the 
last session the union this year made sincere 
efforts from the very begining of the session to 
hold the function. We tried to make personal 
contacts with the ex-students as no -representa- 
tive committee of the Ex-students could be 
traced. Then again we requested the senior 
members of the bàr to form a new committee 
and help us in organising the function but in 
spite of our numerous approach, they could not 
be able to form-the same. Lastly we decided 
to hold the Re-union function without the help 
‘of Ex-students but unfortunately due to a series 


=, 


UNIVERSITY LAW JOURNAL 


Arun Banerjee (Retd.) 

Rabindra Nath Aich. 

Girendra С. Shah. 

Joint Secretaries, Social & Drama. 


LEGAL AND CULTURAL SECRETARIAL 
_ SPEAKING 


Mukherjea of Calcutta High Court was present 
as the Guest in-chief. The text of Dr. Justice 
Hofiz's speach is reproduced in this journal. 
Before the union clases the present session, 
it has been decided to organise a legal sympo- 
sium on “Seperation of Judiciary from the Exe- 
cutive” where the eminent justice of the state 
and constitutional lawyers are expected to 
participate. | ` 
Before we conclude, we would thank our 
offg. principal Dr. В. N. Mukherjee, and our, 
professors for rendering us thier valuable advice 
and guidance in our activities. We would also 
thank the students of the college in general and 
our union colleagues in particular for their 
co-operation, and active help in our work. 
Satish ch. Jha (Retired) 
Smt. Gopa Basu. 
Secretary for Legal & 
Cultural Affairs. 


REPORT FROM RE-UNION SECRETARIES. 


of disturbances in the university campus and 
other pressing duties of the Union, we could not 
hold the function for which we offer our apo- 
logies to students of the college both present 
and past. | 
We hope our successors will direct their 
energies from the very begining of their union 
session in this regard and take appropriate steps 
so that, the Re-union may be held in the next 
session. | E 
Nripendra Kumar Roy. 
. Asim Kumar Mukherjee. 
Joint Secretary. = 


We deem it a great pleasure to let you know 
that this year our teams have become winners 
in four different games viz. cricket, Hockey, Bas- 
ket ball and Badminton, and Runners up in 
four viz. Tennis, weight lifting, Rowing and 
Athletics, by virtue of which our college -has 
been declared as the best College in sports and 
games and gained “The statesman cup” with re- 
cord number of. points in the History of Univer- 

sity of Calcutta. 

_ We took the charge of the athletic Club just 
after completion of the Foot-ball season. Our 
Sri Sujan Chakraborty, captain of the foot-ball 


team had the previledge to represent the C.U. 


team in the Inter-Varsity championship. 

"The athletic session: started fairly with Inter- 
collegiate Swimming .competition. Congratula- 
tion to Sri Asoke Biswas for his wonderfu] per- 
{огтайсё.` More over Sri Biswas and Sri Sikin 
Chakraborty repersented- -ihe Indian National 
Team in the Indo Ceylon Meet 1968- 69 at 
Bombay.- Again Sri Sekhar Saha (Captain) and 
Sri Sikin Chakraborty- represented the C. U. 
Water polo team-in the Inter-Versity Champion- 
ship. 

We however have great regret to mention 
that for. want of-competitors we had to postpone 
the Table Tennis and Chess tournament. How- 
ever, regarding the Badminton Competition, we 
are proud to note that the standard of the games 
has increased ‘to a greater extent. Sri Badal 
Bhattacharya won the Badminton title and Sri 


Subrata Chatterjee became the Runners up. In 


the Mens’ Badminton Doubles, Sri Badal Bha- 


ttacharya ‘and Sri Adinath: Dey became the: 


champion while Sri Subrata Chatterjee and Sri 
Samir Chakraborty became the Runners up. On 
the dày | of finals, for the first time, we were able 
to organise exihibition matches with the mem- 
bers of State Ranking Badminton players, both 
' in Men’s- and women’s events, 


“SPEAKING FROM MAIDAN” 


The brilliance of our club had been increased 
by Sri B. K. Roy and Sri Ajit Lal giving their 
best in the Inter collegiate Tennis tournament. 
We became the runners up in the said tourna- 
ment due to illness of Sri Ajit Lal. 

The colourful evening of the Annual Sports 
Meet of this year will be always remembered. 
We are greatful to Mr. Р. K. Sen. Commissioner 
of police, Calcutta who -kindly provided us with 
the Calcutta police band on the occasion. Dr. 
B. N. Mukherjee, Principal (offg.) presided 
over and the Hon'ble Mr. Justice D. N. Sinha, 
Chief Justice Calcutta High Court, was present 
as the chief Guest and gave away the prizes. 
Sri Suhrid -Banerjee and Srimati Anjali Dey 


` became individual champions in the Men's and 


women's events respectively. 

In the bodybuilding competition, Sri 
Nripen Roy and Sri Amalendu Patra won the 
title of “Mr: Law- College”. and “Mr. Samson” 
respectively. "Former was also adjudged “Mr. 
University of Calcutta” in the inter collegiate 
championship.- Sri Roy also stood first in the 
Inter-versity championship in his group. We 
convey our thanks to Sri Monotosh Roy, “Mr. 
Universe”, for his sincere guidance to our 
Gymnasium. 

We are proud that our cricket team under the 
Captaincy. of Sri Deb Mukherjee showed least 
of conventions and best of performances, and 
as a result gained the university cricket title and 
the principal S. Roy Memorial shield. We are 
glad to mention here that our Dilip Doshi and 
Subrata Guha, the test cap attained a significant 
reputation in the Ranji Trophy and vizzy trophy 
matches. We convey our thanks to Sri Sudipta 
Sarker, Amarnath Banerjee, Suprakash Shome, 
Gopal’ Bose, Sri Subir Ganguly and Sri Asit 
Banerjee for their wonderful performances. 

'* Our Hockey team captained by Sri Dwipen 
Hazra gave a brilliant performance and made а 
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record this year. In the Inter Collegiate Hockey 
League for the first time we won the C. U. 
Hockey league Title-and gained the D. N. Mitra 
Memorial cup. Sri Radha Govinda Bose and 
Sri Govinder Sing (captain, C. U. Hockey team) 
had the previlege of representing the C. U. team. 
in the Inter-varsity championship. 

Captained by Sri K. Sonthalia our Basket 
ball team played confidently throughout the Inter 
Collegiate championship with couple of experi- 
enced and reputed players. In the final stage we 
beat Charu Chandra College and won the C. U. 
Basket ball title and gained the B. К, Das 
Memoria] challenge cup. 

The Brilliance of our club had been still 
increased by Sri Subrata Chatterjee (captain) Sri 
Badal Bhattacharya and Sri Adinath De giving 
their best in the Inter collegiate Batminton Final, 
and as a result our team gained the University 
Badminton title. 

We also participated in the C. U. Annual 
Athletic championship. We secured the Runners 
up Trophy in the said meet. We are proud of 
Sri Mritunjoy Chatterjee, who won the indivi- 
dual championship trophy and the Chancellor's 
Medal for best individual performances. Sri 
chatterjee also captained the C. U. team in the 
Inter-varsity championship so far as C. U. 


A report from Hardinge is the report of re- 
markable unity among the young men from 
different parts of the country gathered together 
with a common purpose to study law. Resident 
students having defferent tastes and choice stay 
here for some years as if they are members of 
the same family forgetting their old habits. The 
divergent social and political conflicts seldom 
enter the hostel campus to break its peace. 

Being adjacent to the University building, 
it should attract the attention of the University 
officials. but unfortunately, the hostellers have 
50 far failed to avoke any sympathy from them 
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weight lifting competitions are concerned, we аге 
glad to announce that our college secured the 
“Runners Up” position. 

Our Rowing team had the honour of annex- 
ing the Inter collegiate knockout Regatta and 
was the Runner’s up of the Inter Collegiate 
knockout tournament. Inter Collegiate league 
Regatta is yet to come off where also we hope 
to win. 

This year for the first time we arranged the 
Festival cricket Match between professors and 
ex-students vs. students. Which was held at 
Presidency college ground with great pomp and, 
before a record gathering of students. The pro- 
fessors’ team won the match.  . 

Ere we finish we thank our beloved Principal 
(offg), Dr. B. N. Mukherjee for his ceaseless 
efforts to foster a spirit of sports and games 
amongst the students of our college. We would 
leave our duties incomplete if we fail to admit 
our indebtedness to our very popular President of 
the club, Prof. Manas Nath Roy, Ex. C. U. Blue, 
for his hearty encouragement, valuable advice 
and active co-operation. 


Sibnath Sengupta. 
Tapan Jyoti Banerjee. 
Jt. Secretaries. 


REPORT FROM HARDINGE HOSTEL 


although the conditions of living in this hostel 
are far from satisfactory. All the requests and 
appeals for minimum needs have always been 
neglected by the authorities as if the studen 
are not human beings. | 
Hardinge Hostel is always the residence of 
enterprising boys. Most of the boarders make 
good results in Examinations. Sri Saibal Pur- 
kaistya has been selected for I.A.S.(proper) & 
Sri Jugal Krishna Goswami for W.B.C.S.(Group 
A.) Sri Debu Adhikary was placed in the 1st class 
of LLB. Final Examination. Sri Swapan Gupta ` 
a blind student of our hostel, has became very · 
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popular in the country for his melodius voice. 
Not only we as boarding of the hostel but the 
whole of the Law college is proud of him. 
The most significant achievement of the boar- 
ders is in the field sports. We are proud to 
say that like previous year we have this year 
won “the Statesman Trophy” with record points 
under the able guidance of Sri Sibnath Sengupta. 
the joint secretary of the Athletic club. We have 
also became champion in (1) Hocky, (2) Cricket, 
(3) Badminton. (4) Basket Ball Championship. 
Others who have shown talent in different 
sports are Sri Suhrid Benerjee, Samir Chakraborty 
etc. Sri Suhrid Banerjee: was awarded the cham- 
pionship trophy for his best performance in the 
last annual sports meet. He was also adjudged 
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the best athlet in the Kalighat Club. Athletic 
open meet. Sri T. P. Bhattacheryea was the 
Indore game secretary and Sri Bidyut Kumar 
Ghose was Volly Ball Captain of Law college. 

Ours is not a record of successes alone. 
Failures are there no doubt but we are con- 
cious of our short comings also. We may assure 
our friends of the Law college that we shall not 
prove unworthly of this old institution. 


JAI HIND 


Chitta Bikas Bhowmik. 
Chairman. Topfloor 

` : Parimal Dhar. 

= Chairman. 2nd Floor 


From the desk of the Editors 


We take this opportunity to say a few words 
concerning the publication of our magazine. 
The main problem that stood on our way was 
the dearth of finance. The cost of publication 
has gone up considerably but the magazine fees 
have remained constant. 

The response for contribution of articles from. 
the students has been very much encouraging 
this year and the students whose articles have 
been selected for publication have been awarded 
prizes for their efforts. Be that as it may, we 
have however, enriched our magazine with 
collections from eminent persons on most cur- 
rent and interesting topies. Attempts have also 
been made to raise the tecnical standard of the 
magazine by providing it with clear printing on 
standard paper and a fine get-up. 

We are proud to mention here that we have 
been able to publish our magazine within the 
term of our office in the Union. This is defi- 
nitely a tremendous achievement on our part 
and we are indebted to our contributors and 


well-wishers and fellow students in general but 
for whose active. co-operation the magazine 
would have not seen the light of the day. 

We express our gratitude to Shri Sankar 
Majumdar, a student of post-graduate in English 
of our University for designing the cover of the 
Journal, to Messers Sreekanta Press for their 
sincerest efforts to print the Journal within. a 
very short time and to the management of 
Jugantar Patrika for helping us by lending the 
block of Late Dr. Zakir Hussain. 

We relinguish our office with the hope that 
our successors will maintain the tradition and 
do their best for the all round betterment of the 
“ азу Journal. 


Thanks to you all again. 


DHANANJOY NANDI 
KALYANMOY SENGUPTA 
Joint Secretary & Editors 
Magazine & Forum 
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"The way out of parliamentarism is not, of course, the abolition of representat.ve 
institutions and the elective principles, but the conversion of the representative 
tristitütións from talking shops into "working" bodies." —Lenin. 


“1 realized that the true function of a lawyer was to unite parties 1 ruin. asibdert. A 
—Gandhiji | 


"We follow those who organise slaughter on a large scale because we are per- 


< suaded that that is the way to safeguard justice and liberty. Our worst cruelties : 
seem to be expressions of our generosity." _.. Radhakrishnan 


“Judges ought to remember that their office is Jus dicere, and not Jus dare; 
to interpret law, not to make law, or give law.” —F. Bacon 
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